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Abstract 

This paper discusses the European Union’s attitude and behaviour towards two current international 
contractual agreements, the Northern Ireland Protocol and its vaccine contract with AstraZeneca. 
The EU wants to decide exclusively how the contracts should be interpreted and implemented and 
has used a coordinated public campaign of criticism and bullying to try and achieve this. The EU’s 
treatment of AstraZeneca provides important lessons for how the UK Government can modify and 
ultimately replace the Protocol whose current operation is causing both ‘societal and economic 
difficulties’ and ‘trade diversion’, both of which are contrary to Article 16(1) of the Protocol.  
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A tale of two contracts – the Northern Ireland Protocol and the AstraZeneca vaccine contract 

It was the best of contracts, it was the worst of contracts. Either way, the European Union wants to 
decide exclusively how they should be interpreted and implemented and has used a coordinated 
public campaign of criticism and bullying to try and achieve this. 

 

Since the beginning of the year, the UK’s relationship with the EU has been dominated by two 
contractual agreements.  The first is the Northern Ireland Protocol and the second is the contract 
with AstraZeneca to supply coronavirus vaccines. Let’s look at these in turn, and then consider the 
lessons that the second have for the first. 

1. The Northern Ireland Protocol 

The Northern Ireland Protocol (NIP) was introduced by the 2019 Withdrawal Agreement (WA),1 and 
came into effect on 1 January 2021.  

1.1 Problems with the NIP 

It is a very bad deal for the UK and no free sovereign government should ever have agreed to it. It is 
a trap that many foresaw.2 One of its primary purposes is to preserve peace in Northern Ireland, but 
it is being used by the EU to exercise control over economic and social policy across the whole UK, 
not just NI, by attempting to force the UK to adopt EU rules and regulations in exchange for reducing 
the barriers to trade across the Irish Sea. It is also being deliberately used to divert NI trade away 
from the rest of the UK.   

Some NI Unionists even believe that the EU is using the NIP to orchestrate a ‘territorial land grab’ 
over NI, in part to help the Republic of Ireland (ROI) and Irish Nationalists create a united Ireland and 
in part because the EU wants an ‘empire … with open borders and economic and political union’.3  In 
June 2021, the High Court in Belfast ruled that parts of the 1800 Act for the Union of Great Britain 
and Ireland – in particular parts of Article VI which created a customs union between GB and Ireland, 
and thereby allowed unfettered free trade between the two countries – had been ‘impliedly 
repealed’ by the passage of the European Union (Withdrawal) Act 20204 which passed into UK law as 
part of the Withdrawal Agreement (WA) between the UK and the EU.5  Sir Jeffrey Donaldson, the 
leader of the Democratic Unionist Party (DUP), has said that the NIP had altered the constitutional 
status of Northern Ireland within the UK: ‘Article I of the Good Friday Agreement makes very clear 
that any change to the constitutional status should require the consent of the people of Northern 
Ireland, [but this] has not been sought for amending Article VI’.6 

In addition, its implementation has been very badly handled by British ministers. They have been 
back footed and wrong footed at every turn. It has been claimed, with obvious credence, that senior 
ministers, including the Prime Minister, did not understand the treaty they signed with the EU.  

                                                           
1 https://www.gov.uk/government/publications/new-withdrawal-agreement-and-political-declaration 
2 It’s almost as bad as its predecessor, the ‘backstop’: https://lawyersforbritain.org/legal-advice-to-the-
cabinet-on-the-northern-irish-backstop; https://lawyersforbritain.org/withdrawal-agreement-the-northern-
ireland-Protocol-is-neither-a-backstop-nor-temporary; https://www.briefingsforbritain.co.uk/everything-is-
agreed-until-nothing-is-agreed/ 
3 https://www.express.co.uk/news/politics/1476531/Brexit-latest-Brussels-blasted-Northern-Ireland-Protocol-
EU-United-Kingdom-land-grab-VN 
4 https://en.wikipedia.org/wiki/Acts_of_Union_1800 
5 https://www.gov.uk/government/publications/new-withdrawal-agreement-and-political-declaration 
6 https://www.express.co.uk/news/politics/1491771/brexit-news-boris-johnson-northern-ireland-Protocol-
rally-ben-habib-latest. 

https://lawyersforbritain.org/legal-advice-to-the-cabinet-on-the-northern-irish-backstop
https://lawyersforbritain.org/legal-advice-to-the-cabinet-on-the-northern-irish-backstop
https://lawyersforbritain.org/withdrawal-agreement-the-northern-ireland-protocol-is-neither-a-backstop-nor-temporary
https://lawyersforbritain.org/withdrawal-agreement-the-northern-ireland-protocol-is-neither-a-backstop-nor-temporary
https://www.express.co.uk/news/politics/1491771/brexit-news-boris-johnson-northern-ireland-protocol-rally-ben-habib-latest
https://www.express.co.uk/news/politics/1491771/brexit-news-boris-johnson-northern-ireland-protocol-rally-ben-habib-latest
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Michael Gove, the Cabinet Office Minister, said ‘Northern Ireland businesses will get the “best of 
both worlds” with access to both EU and UK markets’.7 Prime Minister, Boris Johnson, has 
repeatedly denied that there would be a NI-GB border in the Irish Sea (‘over my dead body’), despite 
his government’s own documents clearly stating otherwise.8 How else could he have told NI 
businesses they could put ‘in the bin’ any customs declaration forms relating to trade with GB.9 But 
as Professor Wyn Grant of the University of Warwick explains: ‘The UK signed up to the Protocol, but 
does not seem to realise its implications, or at least thought that the EU would interpret it 
“pragmatically” or “flexibly” which does not happen in a continental law tradition’.10 

So confident were the EU that they had completely cornered the UK that they agreed to write the 
text of the NIP in English so that the UK Government had some chance of understanding what they 
were signing.  Anton Spisak, policy lead for trade and productivity at the Tony Blair Institute, 
accepted that the NIP was ‘an imperfect and flawed compromise’, but nevertheless argued that ‘The 
UK side signed up to it either because it didn’t fully realise the consequences of the Protocol or it 
didn’t care about those consequences. So much of the Protocol actually depends on its 
implementation, and after the Protocol came into force, …the UK realised that it leads to many of 
the consequences that they claimed they didn't foresee’.11 

Dr Graham Gudgin explains the source of confusion:12 

Many people initially read the customs and regulatory barriers facing trade into NI as 
applying only to goods at risk of entering the EU via NI. Article 5, mentions the ‘at risk’ 
concept four times in its 2 pages of text. Only a careful reading reveals that this concept 
applies only to tariffs and not to technical or SPS [sanitary and phytosanitary]13 regulations. 
 
Since the Trade and Cooperation Agreement (TCA)14 of December 2020 rules out most tariffs 
and all quotas, the ‘at risk’ concept became less important (applying only to goods not 
meeting EU rules of origin). However, the Protocol also stipulated that NI producers should 
observe EU regulations including customs rules on goods entering NI. All of this is obscure, 
to say the least. 
 
Article 5(3) merely states that ‘Legislation as defined in point 2 of article 5 of Regulation EU 
TEU 925(2013) shall apply to and in the UK in respect of NI’. This refers to the entire EU 
Customs Code and in this single obscure sentence establishes the outer border of the EU at 
the coast of NI. 
 

                                                           
7 https://www.itv.com/news/2020-12-08/brexit-gove-says-northern-ireland-businesses-get-best-of-both-
worlds-with-access-to-both-eu-and-uk-markets 
8 https://www.newsletter.co.uk/news/politics/u-turn-boris-johnson-he-moves-denying-irish-sea-borders-
reality-attempting-delay-some-its-checks-3123306 
9 https://www.independent.co.uk/voices/brexit-boris-johnson-eu-trade-deal-northern-ireland-withdrawal-
agreement-b452212.html  
10 https://www.express.co.uk/news/politics/1470031/eu-news-brexit-britain-uk-northern-ireland-Protocol-
border-spt 
11 https://www.euronews.com/2021/07/30/the-northern-ireland-Protocol-is-stuck-in-a-stalemate-is-there-a-
way-forward 
1212 https://www.briefingsforbritain.co.uk/the-steps-hmg-needs-to-take-on-the-irish-Protocol/ 
13 Sanitary and phytosanitary (SPS) measures are measures to protect humans, animals, and plants from 
diseases, pests, or contaminants; https://ec.europa.eu/taxation_customs/sanitary-and-phytosanitary-
requirements_en 
14 The TCA manages the post-Brexit relationship between the UK and EU; 
https://www.gov.uk/government/publications/ukeu-and-eaec-trade-and-cooperation-agreement-ts-no82021 
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Article 5(3) then adds ‘the provisions of Union law listed in annex 2 of this Protocol shall 
apply to the UK in respect of NI’.  Annex 2 then lists 288 EU regulations covering the whole 
range of goods trade, including among many others, chemicals, medicines, food and 
agriculture. 
 
The important thing is that these customs rules and these product regulations are nowhere 
applied to goods at risk. Instead, they apply to all goods, and this does not seem to have 
been widely realised in NI until the Protocol came into operation in January 2021. 

In short, the NIP ‒ which de facto keeps NI inside the EU’s Customs Union and Single Market for 
goods ‒ means imposing checks and controls on goods moving from GB to NI. All goods moving from 
GB to NI must comply with EU customs and other regulations that are listed in the annexes to the 
NIP. This has created an excessive burden on businesses trading between NI and GB in a way that 
was unforeseen ‒ by the UK side ‒ when the NIP was agreed.  Further, the European Court of Justice 
(ECJ) has exclusive jurisdiction on matters relating to the EU law covered by the Protocol, with a 
requirement to go the ECJ if there is any doubt about this.  The EU has used this to claim that whole 
Protocol is matter of EU law and hence subject to the jurisdiction of the ECJ. Even UK courts have to 
appeal to the ECJ if one party states that the issue relates to EU law. 

Lord David Frost, the UK’s co-chair of the Joint Committee which manages the implementation of 
the WA and NIP, told the House of Commons European Scrutiny Committee: ‘One of the difficulties 
with the Protocol is that it's quite a purposive document, and a lot of its provisions have to be read 
with other provisions to sort of work out precisely what they mean. For example, the contradiction 
between the provision saying the Union Customs Code must apply, and the provision that says that 
you must do your best to reduce checks at Northern Ireland ports: quite what the correct 
interpretation of those two things is is obviously a matter for debate. So I think the issue is that 
certainly arguably, the way the EU is allowing us to run some of these arrangements is arguably not 
consistent or only partly consistent with that sort of balance’.15 

The reality is that the NIP has the following effects:16,17 

                                                           
15 https://www.express.co.uk/news/politics/1464898/brexit-news-UK-EU-deal-Northern-Ireland-Protocol-
frost-von-der-leyen-boris-johnson-latest 
16 Drawn from European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the 
Northern Ireland Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
17 UK in a Changing Europe’s NIP explainer states that (https://ukandeu.ac.uk/explainers/the-Protocol-on-
ireland-northern-ireland/): 

Article 4 of the Protocol states that Northern Ireland remains part of UK customs territory. In 
principle, this means that the benefits – such as lower duties on certain goods – of UK trade deals can 
apply to Northern Ireland too. However, any such FTA [free trade agreement] must not undermine 
the Protocol. For example, even if a UK-US trade deal results in cheaper, GMO [genetically 
modified organism] meat on the British market, such food would not be allowed to enter Northern 
Ireland. 
 
Notwithstanding the fact that Northern Ireland is officially in the UK’s customs territory, Article 5 of 
the Protocol applies the EU’s Union Customs Code to goods entering NI from third countries. As a 
consequence, EU import formalities, such as entry summary declarations and customs declarations, 
must now be completed for all goods being traded into Northern Ireland, including from Great Britain. 
Similarly, it is the EU’s Common External Tariff that is applied in the first instance to goods entering 
Northern Ireland from outside the EU. 
 

https://www.express.co.uk/news/politics/1464898/brexit-news-UK-EU-deal-Northern-Ireland-protocol-frost-von-der-leyen-boris-johnson-latest
https://www.express.co.uk/news/politics/1464898/brexit-news-UK-EU-deal-Northern-Ireland-protocol-frost-von-der-leyen-boris-johnson-latest
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• For Northern Ireland  
o The EU regulation of goods (including food products) is incorporated into domestic 

UK (NI) law by direct effect. 
o The ECJ has jurisdiction over the regulation of Northern Ireland’s goods and 

electricity markets as well as State aid.  
o Northern Ireland remains within the EU’s single VAT area.  

• For the border in the Irish Sea  
o A full EU third-country SPS border for food-stuffs entering NI. This includes the 

banning on the importation of chilled meats and medicines from GB (subject to a 
temporary grace period).  

o Customs declarations and rules of origin paperwork for goods entering NI from GB 
and the payment of tariffs if they are deemed ‘at risk’ of onward movement to the 
EU, via the ROI.  

• For Great Britain 
o The application of EU State aid law in mainland UK in as far as it may affect trade 

between the UK and the EU across the border in Ireland or may affect trade 
between NI and other parts of the EU by different routes.  

 
Publicly, the four main purposes of the NIP are to:18 

• protect the integrity of the EU Single Market in goods 
• avoid a hard border between NI and the ROI 
• facilitate unfettered access for NI goods to the GB market, and the inclusion of NI goods in 

free trade agreements between the UK and third countries 
• protect the 1998 Good Friday (Belfast) Agreement (GFA), the peace treaty which brought to 

an end to 30 years of conflict between the Nationalist and Unionist communities, known as 
the Troubles.  

 
One of the EU’s principal concerns was the land border between NI and the ROI, leaving open the 
possibility that goods could illegally enter the EU’s Single Market from across the border.  To avoid 
this, the UK would levy tariffs on goods moving from GB to NI that are ‘at risk’ of being transported 
into and then sold in the ROI. If the goods are sold in NI, firms in NI can claim rebates if UK tariffs are 
lower than EU tariffs. The Joint Committee, which manages the implementation of the WA and NIP, 
will decide which goods are deemed ‘at risk’ – and, in the absence of joint agreement, all goods are 
considered to be at risk.19 
 
The reality is that only a tiny proportion of EU trade with the UK crosses this border, as Table 1 
shows.  Prior to the Protocol’s introduction, the ROI imported around £4bn a year from NI and that 
represented just 0.25% of total EU imports. The vast majority of NI trade is not North-South with the 
ROI but West-East with GB. This means that 99.75% of all EU goods imports do not cross the border 
from Northern Ireland. The NIP therefore introduces a bureaucratic sledgehammer to crack what is 
in reality a very small nut ‒ or as Dr Katy Hayward from Queen’s University Belfast has said (in a 
different context): ‘It [is] like putting on a full diving suit with oxygen tank and flippers in order to 

                                                           
So while Northern Ireland remains legally in the UK’s customs territory, it is for practicable purposes 
in the EU customs area. 

18 https://www.nidirect.gov.uk/articles/eu-exit-and-northern-ireland-Protocol 
19 https://en.wikipedia.org/wiki/Northern_Ireland_Protocol 

https://www.nidirect.gov.uk/articles/eu-exit-and-northern-ireland-protocol
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walk through a puddle that one has crossed every day for years without so much as a pair of 
wellies’.20 
 

Table 1: Northern Ireland goods trade with Republic of Ireland and Great Britain, 2017 
 NI exports to: NI imports from: 
 (£bn) (% of 

total) 
(% of EU 
imports) 

(£bn) (% of 
total) 

(% of EU 
imports) 

Great Britain £11.3bn 74% NA £13.3bn 84% NA 
Republic of 
Ireland 

£3.9bn    26% 0.25% £2.6bn 16% 0.15% 

Sources:  
• https://www.nisra.gov.uk/sites/nisra.gov.uk/files/publications/NISRA_Overview_of_NI_Tr

ade_with_GB_2017_0.pdf; 
• https://ec.europa.eu/eurostat/statistics-

explained/index.php/International_trade_in_goods_for_the_EU_-_an_overview; 
• https://www.exchangerates.org.uk/GBP-EUR-spot-exchange-rates-history-2017.html 

Note: In 2017, total EU exports were €1995bn (£1748bn) and imports were €1772bn (£1552bn), 
assuming an average exchange rate of €1.1414/£1. This appears to be the latest data available. 

 
Following the Brexit referendum in 2016, with Enda Kenny as the Irish Premier, Irish and UK customs 
officers began working on a simplified electronic system which would have managed all RIO-UK 
imports and exports, as well as a solution to stop illegal cross-border trade in precisely the same way 
they had done with other illegal transactions, like red diesel.21 But a new Irish Premier, Leo Varadkar, 
under instructions from the EU, stopped these talks. 

Instead, the EU saw an opportunity to weaponise the Troubles. Preserving ‘peace’ on the island of 
Ireland became the EU’s most important public objective and so the Northern Irish Protocol was 
dreamt up. But the EU’s real aim was to trap one part of the UK in the EU’s regulatory orbit. And 
this, in due course, could be used to ensnare the rest of the UK. In 2018, Martin Selmayr, then 
Secretary-General of the European Commission, openly gloated that the UK would lose Northern 
Ireland as the ‘price of Brexit’.22 

The UK Government at the time, led by Theresa May, went along with this (some say willingly 
because of its opposition to Brexit).  May’s replacement as Prime Minister by Boris Johnson led to 
some modest changes to the WA ‒ in particular, the removal of the ‘Irish backstop’ which would 
have kept the whole of the UK in the EU’s Customs Union until an ‘alternative arrangement’ for 
avoiding a customs hard border between NI and the ROI was agreed between the EU and the UK.23 

But the NIP remains a potentially dangerous and damaging agreement for the social and economic 
cohesion of the UK, particularly in NI.  This is because of the way the EU wants to interpret it and the 
coordinated strategies it uses to block attempts to interpret it in any other way. The EU has failed to 
act in good faith and show the flexibility to minimise the impact of the NIP ‒ while constantly and 
very publicly accusing the UK of not acting in good faith. The NIP is required to ‘impact as little as 

                                                           
20 https://ukandeu.ac.uk/partner-reports/how-not-to-fix-the-irish-border-problem/ 
21 https://www.irishtimes.com/business/ni-petrol-stations-selling-illegal-fuel-1.1050664; 
https://www.irishtimes.com/news/crime-and-law/fuel-laundering-in-border-region-could-force-rethink-on-
colour-coded-diesel-1.1485620 
22 https://www.belfasttelegraph.co.uk/news/uk/top-eu-diplomat-said-northern-ireland-the-price-to-pay-for-
brexit-claims-former-minister-37608318.html 
23 https://en.wikipedia.org/wiki/Irish_backstop 

https://www.irishtimes.com/business/ni-petrol-stations-selling-illegal-fuel-1.1050664
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possible on the everyday life of communities in both Ireland and Northern Ireland’.  As Raoul 
Ruparel, a former special adviser on Europe to Theresa May, points out: ‘This applies not just to 
disruption to life across the border with Ireland, but to Northern Ireland’s place as part of the United 
Kingdom. It’s hard to see how that’s being met under the current approach’.24 

1.2 Examples of problems with the NIP 

Some key examples of problems with the NIP since its introduction on 1 January 2021 are considered 
below.25  

1.2.1 No mutual recognition of sanitary and phytosanitary (SPS) standards 
 
While the UK was willing to agree to the mutual recognition of each side’s high SPS standards,26 
reducing the need for compliance and checks, the EU has insisted on implementing the full EU SPS 
rulebook on GB-NI trade. This has resulted in the EU imposing a full SPS border in the Irish Sea as if 
GB were a ‘third country’ from NI.  While the EU has made an SPS agreement with New Zealand, it 
refused to do so with the UK, despite the UK and EU rules being identical.27 
 
One striking example of the problems that this is causing is the block on kosher food being moved 
from GB to the Jewish community in NI.  The NI Secretary Brendon Lewis, said: ‘To have the EU 
effectively saying to the Jewish community, “you can’t source your products in your own country”, is 
a pretty despicable place to be. To not understand that a community like that cannot travel 100 
miles each way each week to get their shopping, I think it is pretty poor form. I find that fairly 
disgraceful, to be frank’. Despite this, the EU insists that it will not renegotiate the legal text of the 
NIP.28 

1.2.2 No exemptions for trusted traders, such as supermarkets  

The EU has insisted on applying EU law across the whole economy of NI, irrespective of the risk of 
goods crossing the border into ROI. The supply chains from GB of authorised (i.e., trusted) traders, 
such as supermarkets, are predictable and present virtually no ‘risk’ of leakage across the border in 
the ROI, yet the EU has insisted they comply fully with EU SPS rules. 29 This is clearly an attempt to 
use the NIP to divert trade away from GB and towards Irish and EU suppliers – and this is explicitly 
not permitted under Article 16(1) of the NIP. 
 

                                                           
24 https://www.politico.eu/article/brexit-northern-ireland-Protocol-border-checks-eu-uk-agreement/ 
25 A number are drawn from European Research Group (2021) Re-uniting the Kingdom:  How and why to 
replace the Northern Ireland Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
26 Discussed in more detail below. 
27 European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the Northern Ireland 
Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
28 https://www.telegraph.co.uk/politics/2021/09/15/eu-failure-kosher-food-northern-ireland-despicable-says-
brandon 
29 European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the Northern Ireland 
Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
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1.2.3 Refusal to extend grace periods30 

The NIP allowed a number of grace periods to give retailers and suppliers time to adjust to the new 
arrangements for goods movements from GB to NI:  

• Supermarkets: A three-month grace period for authorised traders, such as supermarkets,  
‘from official certification for products of animal origin, composite products, food and feed 
of nonanimal origin and plants and plant products’. Expired on 1 April 2021.  

• Chilled meats etc: A six-month grace period for products including: minced meat of poultry, 
chilled minced meat from animals other than poultry, chilled meat preparations, including 
for meat initially imported into GB from the EU’s SPS area. Expired on 1 July 2021.  

• Medicines:  A twelve-month grace period in respect of batch testing, regulatory importation 
requirements and the requirements of Falsified Medicines Directive for medicines including 
vaccines. Expires on 1 January 2022. 

From the very start of the year, haulage companies experienced serious logistical problems getting 
supplies into NI from GB as a result of:31  

• GB to NI: 
o Customs declarations. This includes rules of origin forms, and payment of tariffs if 

the goods are deemed ‘at risk’ of onward shipment to the EU. 
o SPS compliance and checks including, for example, trade in cattle to require EU 

Export Health Certificates signed by approved veterinarians, and in some cases, bans 
on imported products such as soil and eels. 

o Some goods to be prohibited at the end of the ‘grace periods’, e.g., chilled meats, 
such as sausages. 

• NI to GB: 

o ‘Export’ declarations for certain goods covered by international agreements, 
endangered animals and weapons. 

o ‘Unfettered’ access limited to goods produced in NI, separate procedures for goods 
coming via the EU or made with non-NI components. 

Giving evidence to a House of Commons Select Committee on 15 July 2021,32 Northern Irish industry 
groups gave examples of the serious disruption the NIP was causing: 

• Sarah Hards of the logistics group AM Nexday, said that a third of her trailers were coming 
into NI empty from GB. This was both costly and inefficient. It was resulting in smaller GB 
companies are increasingly abandoning NI as a market. 

• Victor Chestnutt, director of the Ulster Farmers’ Union, said his members were struggling 
with livestock movements to GB, buying seeds and getting milk products that are sent to the 
ROI for processing accepted as ‘EU origin’ for export to the rest of the world. 

• Aodhán Connolly, director of the Northern Ireland Retail Consortium, said that retailers were 
absorbing friction and costs ‘that can’t go on forever’, and this would get worse when the 
grace periods expired. 

                                                           
30 https://en.wikipedia.org/wiki/Northern_Ireland_Protocol 
31 Outlined here: European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the 
Northern Ireland Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
32 https://www.parliamentlive.tv/Event/Index/60d35a23-5f36-4955-ba33-a935a5e801ac; Peter Foster, 
Financial Times, 15 July 2021  

https://www.parliamentlive.tv/Event/Index/60d35a23-5f36-4955-ba33-a935a5e801ac
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• Stephen Kelly, chief executive of Manufacturing Northern Ireland, reported the findings 
from a second quarter survey of his members that showed 77% had experienced a ‘negative 
impact’ on their businesses, and a third of those felt it was going to get worse. 

Nevertheless, all of these groups said that they did not want the NIP to be scrapped and most 
said it could be made to work: Kelly said only 19% of his members wanted the Protocol 
scrapped, 55% wanted more effort to make it work; Hards said the paperwork was ‘manageable’ 
if GB businesses could be further educated on the processes; Chestnutt said the UK Government 
should be careful ‘not to throw the baby out with the bathwater’; and Connolly said the Protocol 
could be made to work with more ‘political will’ on both sides. 

As a result of delays caused by these problems, supermarkets ran short of products and shelves 
were empty - although even at the height of disruptions, of the 50,000 lines that NI supermarkets 
carry, only around 600 were ever missing.  

The UK asked for a two-year extension to all grace periods, but the EU refused.33  On 3 March 2021, 
the UK Government announced ‒ without informing the Joint Committee ‒ that it was unilaterally 
extending the first grace period beyond 1 April 2021. This marked the beginning of what became 
known as the ‘Sausage War’, the battle to ensure British sausages could continue to be sold in NI. 
Brandon Lewis said the Government had to act to protect the interests of NI and keep shelves 
stocked: ‘We are taking forward a series of further temporary operational steps which reflect the 
simple reality that there is more time needed to adapt and implement new requirements as we 
continue our discussions with the EU’. 34 

He expanded on the reasons for this in an article published on 4 March 2021 entitled ‘Our lawful 
steps are consistent with a good faith implementation of the Northern Ireland Protocol - It was clear 
that decisions needed to be taken now to avoid significant immediate-term disruption to the 
region's everyday life’ when he explained why the UK was unilaterally extending the grace periods:35  

The Northern Ireland Protocol was agreed as a unique solution to a complex matter as the 
UK left the EU – and the UK Government remains committed to delivering on its obligations 
in a pragmatic and proportionate way. 

Crucially, it was designed to protect the gains of the peace process, safeguard Northern 
Ireland’s integral place in the United Kingdom, its customs territory and internal market, 
while also preventing a hard border on the island of Ireland. 

We recognise that there was always going to be a period of adjustment as businesses 
adapted to the new requirements that came into effect at the beginning of this year. 

That is why this week we have taken temporary, operational steps, which largely continue 
measures already in place, to minimise disruption and avoid a cliff edge for businesses, while 
constructive negotiations with the EU can continue in the Joint Committee on the practical 
and proportionate implementation of the Protocol. 

                                                           
33 https://www.theguardian.com/politics/2021/feb/24/uk-and-eu-fail-break-to-break-impasse-over-irish-sea-
border 
34 https://www.theguardian.com/uk-news/2021/mar/03/supermarkets-may-get-more-time-to-adapt-to-
northern-ireland-trading-rules-brexit 
35 https://www.telegraph.co.uk/politics/2021/03/04/lawful-steps-consistent-good-faith-implementation-
northern-ireland/ 
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These measures are lawful and consistent with a progressive and good faith implementation 
of the Protocol. 

As part of the operational plan we committed to provide at the Joint Committee on February 
24, we have set out that the existing grace period for supermarkets will continue until 
October 1, to give them further preparation time to ready their processes and supply chains. 

Fast parcel operators such as DPD and Royal Mail also need time to put in place processes to 
enable them to administer the requirements of the Protocol on parcel deliveries. 

To allow time for them to adapt, the grace period on customs declarations for the vast 
majority of goods will also continue until October 1. We are also setting out pragmatic 
guidance about what requirements on the movement of soil means in practice – giving 
reassurance that bulbs, vegetables, plants and agricultural machinery can be moved even if 
they have soil attached. 

Finally, we have confirmed that arrangements in place since January 1, whereby charges are 
not imposed on traders moving goods through designated points of entry, will continue on 
an ongoing basis. 

In my discussions with Northern Ireland businesses and civic society, it was increasingly clear 
that decisions needed to be taken now to avoid significant immediate-term disruption to 
everyday life in Northern Ireland. 

These are serious issues, like the availability and cost of products in Northern Ireland 
supermarkets and the ability of people of Northern Ireland to receive online deliveries, 
which have become so crucial to us all during the pandemic. 

We have been seeking urgent progress with the EU on the outstanding issues in relation to 
the practical operation of the Protocol to ensure it has as little impact on the everyday lives 
of people and communities in Northern Ireland – as it always intended. 

The temporary, pragmatic easements we have made do not change the legal obligations set 
out in the Protocol, and we will continue to discuss Protocol implementation in the Joint 
Committee. They are consistent with the common trade practice adopted by countries 
internationally – including by many EU Member States. 

…The UK Government has an unwavering commitment to the Belfast (Good Friday) 
Agreement in all its aspects, both North-South and East-West. We are determined to protect 
the Agreement and uphold the gains that have followed in the 22 years since long into the 
future. 

It's a commitment we have never taken lightly and part of discharging our ongoing 
responsibility to protect the gains of the peace process involves listening very carefully to 
the concerns of citizens, organisations, civic society groups and businesses in Northern 
Ireland and recognising and responding to their concerns. 

We will continue our constructive discussions with the EU to minimise the impact of the 
Protocol on the everyday lives of people of Northern Ireland, because stability, security, and 
prosperity are the very least that this integral part of our Union deserves. 

Yet, rather than acknowledge the special circumstance of NI within the UK supply chain, the EU 
expects NI companies to begin sourcing products from the ROI and the rest of the EU. It objected to 
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the UK’s extension of the grace periods and, unless they were withdrawn, threatened to implement 
the infringement procedure of the WA.36  

On 15 March 2021, the European Commission (EC) responded in the following two ways:37 

• First, it sent the UK a Letter Formal Notice for breaches of substantive provisions of EU law 
concerning the movement of goods and pet travel made applicable by virtue of the Protocol 
on Ireland and Northern Ireland. It said that this marked the beginning of a formal 
infringement process, as set out in Article 12(4) of the Protocol, in conjunction with Article 
258 of the Treaty on the Functioning of the European Union. Under Article 12(4) of the 
Protocol on Ireland and Northern Ireland, the EU institutions and particularly, the European 
Commission and the Court of Justice of the European Union have supervisory and 
enforcement powers as per the EU Treaties in relation to specific provisions of the Protocol, 
including Article 5. The letter requested the UK to carry out swift remedial actions to restore 
compliance with the terms of the Protocol. The UK was given one month to reply to the 
letter. 

• Second, Maroš Šefčovič, the EU's co-chair of the Joint Committee, sent a political letter to his 
UK counterpart David Frost calling on the UK Government to rectify and refrain from putting 
into practice the statements and guidance published on 3 March and 4 March 2021. The EU 
said these unilateral measures are a violation of the duty of good faith under Article 5 of the 
Withdrawal Agreement. The letter also calls on the UK to enter into bilateral consultations in 
the Joint Committee in good faith, with the aim of reaching a mutually agreed solution by 
the end of this month. 

Šefčovič added: ‘The Protocol on Ireland and Northern Ireland is the only way to protect the Good 
Friday (Belfast) Agreement and to preserve peace and stability, while avoiding a hard border on the 
island of Ireland and maintaining the integrity of the EU Single Market. The EU and the UK agreed 
the Protocol together. We are also bound to implement it together. Unilateral decisions and 
international law violations by the UK defeat its very purpose and undermine trust between us. The 
UK must properly implement it if we are to achieve our objectives. That is why we are launching 
legal action today. I do hope that through the collaborative, pragmatic and constructive spirit that 
has prevailed in our work so far on implementing the Withdrawal Agreement, we can solve these 
issues in the Joint Committee without recourse to further legal means’. 

Simon Coveney, the Irish foreign minister said that the UK ‘cannot be trusted’ to implement the NIP 
and the European Parliament announced it was delaying ratification of the EU–UK Trade and 
Cooperation Agreement until the infringement was reversed.  

1.2.4 Trade diversion 
 
Diversion of trade is contrary to Article 16(1) of the NIP which specifically enables each side to 
prevent trade diversion.38  

                                                           
36 https://www.theguardian.com/uk-news/2021/mar/03/supermarkets-may-get-more-time-to-adapt-to-
northern-ireland-trading-rules-brexit 
37Withdrawal Agreement: Commission sends letter of formal notice to the United Kingdom for breach of its 
obligations under the Protocol on Ireland and Northern Ireland; 
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1132 
38 ‘If the application of this Protocol leads to serious economic, societal or environmental difficulties that are 
liable to persist, or to diversion of trade, the Union or the United Kingdom may unilaterally take appropriate 
safeguard measures. Such safeguard measures shall be restricted with regard to their scope and duration to 
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Yet EU leaders have made clear their deliberate intension of diverting NI trade away from GB 
towards the EU.39 For example, Simon Coveney has said that grace periods were there to enable NI 
supermarkets to ‘readapt their supply chains and accept new realities’ rather than to continue 
trading with GB. The EU regards any extension of the grace period as an act of generosity that gives 
NI businesses more time to comply with the new rules and criticises the UK Government for failing 
to reciprocate to this generosity by encouraging NI businesses to ‘accept these new realities’.  

The UK side has at numerous meetings of the Joint Committee asked for permanent fixes to make 
the Protocol to work long-term, by which it meant to ease the burden faced by GB businesses 
supplying their NI customers. But the EU side has refused to agree to this, pointing out that GB firms 
are now third-country suppliers to customers in the EU Single Market and products have to go 
through all the checks that any third-country supplier faces before products are allowed into the 
Single Market.  

As a Briefing for Britain commentary points out: ‘[T]here are risks that the delay only favours 
Brussels.  If some trade diversion does actually take place over the extensions, that will give EU 
negotiators an easy way to argue that the Protocol is working as anticipated, and thus to deny 
further concessions.  This will leave Unionists trapped and angry in a political limbo – which EU 
leaders’ platitudes about the Protocol being designed to preserve peace will do little to 
ameliorate’.40 The fact that trade diversion is illegal under Article 16(1) has just been ignored by the 
EU. 

1.2.5 State aid 

EU State aid law applies to GB if it affects trade between the UK and the EU across the border in ROI 
or trade between NI and other parts of the EU by different routes. So far, the reach of EU State aid 
law has not been tested. 

On 17 December 2020, the EC made a unilateral declaration41 in the Joint Committee that ‘an effect 
on trade between Northern Ireland and the Union which is subject to this Protocol cannot be merely 
hypothetical, presumed, or without a genuine and direct link to Northern Ireland. It must be 
established why the measure is liable to have such an effect on trade between Northern Ireland and 
the Union, based on the real foreseeable effects of the measure’, implying that evidence that such 
an effect was liable to occur.  

However, the EU subsequently attempted to use the wording of the NIP to capture a large 
proportion of the whole UK economy within its State aid regime. It took a wide interpretation of 
what constitutes State aid ‘in respect of measures which affect that trade between Northern Ireland 
and the Union’ as contained in Article 10 of the NIP. On 18 January 2021, it published a Notice42 
which rejected both the UK Government's interpretation of when State aid law will apply under the 
NIP and its own earlier unilateral declaration of 17 December 2020. Now the EU asserted that the 

                                                           
what is strictly necessary in order to remedy the situation. Priority shall be given to such measures as will least 
disturb the functioning of this Protocol’. 
39 Northern Ireland, Once Again, Briefings for Britain, 19 July 2021; 
https://www.briefingsforbritain.co.uk/northern-ireland-once-again/ 
40 https://www.briefingsforbritain.co.uk/northern-ireland-once-again/ 
41 Unilateral declarations by the European Union and the United Kingdom of Great Britain and Northern 
Ireland in the Withdrawal Agreement Joint Committee on Article 10(1) of the Protocol; 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/946286/
Unilateral_declarations_by_the_European_Union_and_the_United_Kingdom_of_Great_Britain_and_Northern
_Ireland_in_the_Withdrawal_Agreement_Joint_Committee_on_Article_10_1__of_the_Protocol.pdf 
42  Notice to Stakeholders: Withdrawal of the United Kingdom and EU Rules in the Field of State Aid,  
https://ec.europa.eu/info/sites/info/files/notice-stakeholders-brexit-state-aid_en.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/946286/Unilateral_declarations_by_the_European_Union_and_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_in_the_Withdrawal_Agreement_Joint_Committee_on_Article_10_1__of_the_Protocol.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/946286/Unilateral_declarations_by_the_European_Union_and_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_in_the_Withdrawal_Agreement_Joint_Committee_on_Article_10_1__of_the_Protocol.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/946286/Unilateral_declarations_by_the_European_Union_and_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_in_the_Withdrawal_Agreement_Joint_Committee_on_Article_10_1__of_the_Protocol.pdf
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reach of EU State aid law was very extensive, covering manufacturing across the whole UK. Further, 
the ECU’s new interpretation did not require evidence of an actual effect: merely strengthening the 
position of a GB firm with sales to customers in NI would be sufficient. The EU published this Notice 
in direct breach of its commitments in the unilateral declaration of 17 December 2020 that it ‘must 
be established’ (i.e., with evidence) that such an effect was liable to occur.  

The key problem is that deciding on the reach of this test is within the direct jurisdiction of the ECJ 
under the NIP, which provides for courts in the UK (including courts in GB if the issue comes up in 
front of them) to make preliminary references to the ECJ. The NIP requires the UK Supreme Court to 
make a reference to the ECJ if an issue of law under the Protocol is unclear.43  

In other words, the EU is behaving as if it can interpret the NIP in any way it wishes and the UK is 
then forced to go to the ECJ (i.e., the EU’s own court) for a judgement on whether the EU’s 
interpretation is valid.   

1.2.6 Over-zealous enforcement of the NIP 

It has been estimated that 20% of the EU’s external border checks are occurring in NI and this is 
causing massive disruption to GB-NI trade.44 NI’s chief vet Dr Robert Huey reported that his officials 
are carrying out 325 checks on paperwork related to products of animal origin each day. This 
compares with only 125 being carried out at Europe’s largest port, Rotterdam. At the end of the 
grace periods, there would be a 20-fold increase in red tape, together with a total ban on the 
importation of chilled meats. 

As an example of over-zealous enforcement, Archie Norman, the chairman of Marks & Spencer, has 
reported that customs officials in Dublin refused to allow a M&S lorry to enter Northern Ireland, 
despite all the paperwork being correct, because the driver did not have the correct documentation 
for his sandwich lunch.45 Norman accused the EU of being ‘plain silly, or mischievous, or both’ and 
said the EU’s Customs Union rules were from a ‘bygone era when the system was deliberately 
protectionist and the technology primitive’ and were ‘totally unsuited and were never designed for a 
modern fresh food supply chain between closely intertwined trading partners’. 

He continued: ‘Short cuts are not allowed. It is not possible to get, say, monthly clearance for butter 
from a particular depot which can then cover all sandwiches thus buttered. The butter for each 
sandwich must be individually cleared. For agri-food imports, eight documents are required per 
lorry, amounting to 720 pages. Some M&S documents have been refused solely because they have 
been written in blue ink rather than in black. There are comparable problems for garden plants and 
trees, medicines and pets’. 

But he also said that the problems could be sorted out ‘100 percent’ if the EU showed willingness 
and called for a ‘common sense approach to enforcement’. The UK Government responded by 
saying that this was a ‘stark warning of the fundamental problems with the Protocol. That is why we 
need to urgently tackle these issues, to ensure there is minimal disruption to people's lives in 
Northern Ireland, as the Protocol itself intended’.  

NI trade with GB is valued at around £10bn annually. It has been estimated that the new trade 
frictions have increased the costs of supplies from GB by at least £600m (6%). Other business 
frictions connected with altering supply chains and adapting manufacturing processes will add to this 
                                                           
43 https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
44 https://www.express.co.uk/news/politics/1470033/Brexit-news-UK-EU-Northern-Ireland-Protocol-trade-
checks-latest-lord-frost-update 
45 https://www.express.co.uk/news/uk/1467019/brexit-news-Marks-and-Spencer-lorry-impound-sandwich-
EU-customs-northern-ireland-Protocol 
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sum.  In addition, the UK Government has spent at least £560 million to actually implement the 
NIP.46 

EU sources responded by saying that 90% of border checks could disappear if the agreed to align its 
food standards with those of the EU.47 The clear implication is that the EU will continue to make life 
difficult for NI-GB traders until the UK signs up to EU rules. 

1.2.7 Dynamic alignment of NI laws with EU laws 

One of the most extraordinary aspects of the NIP is the ongoing ‘dynamic alignment’ of NI laws with 
EU laws, with the possibility that new EU laws could be introduced ‒ some of which could affect 
State aid in GB ‒ long after the NIP was agreed. 

Lisa Claire Whitten, a Research Fellow at Queen’s University Belfast, explains the implications:48 

Under Article 13(3) of the Protocol, instruments of EU law listed in Annexes to the Protocol 
apply ‘as amended or replaced’ to the UK in respect of Northern Ireland. When the Protocol 
and its Annexes were agreed by UK and EU negotiators as part of the UK-EU Withdrawal 
Agreement in October 2019, 338 Acts were listed. Under the Protocol, additions can be 
made and Acts can also be deleted. 

This means that, under the Protocol, Northern Ireland is in a position of ‘dynamic alignment’ 
with a specified but potentially evolving selection of the EU ‘acquis’, the body of legal and 
other agreed obligations and commitments that apply to, and in, EU Member States. 

In implementing the Protocol, therefore, the UK must keep Northern Ireland aligned with 
any changes made to the EU legal instruments included in the scope of the Protocol. 

Six months into the full implementation of the Protocol, [s]everal different types of change 
have taken place. These relate to different kinds of EU legislation and the processes involved 
in making and amending them. 

The changes fall into three broad categories: 

• Additions to and deletions from the Annexes to the Protocol: 
o Concerns the specific EU Acts that apply in Northern Ireland under the 

Protocol. Through the Joint Committee set up to oversee the 
implementation of the UK-EU Withdrawal Agreement, the UK and the EU 
can, by agreement, add new EU Acts to the Annexes to the Protocol. The 
Joint Committee can also remove Acts listed. 

• Repeal, replacement, and expiry of applicable EU law: 
o Covers the repeal, replacement, and expiry of EU Acts – regulations, 

directives, and decisions – listed in the Annexes to the Protocol. Changes in 
this category are the result of normal EU legislative processes and follow 
from the provision in Article 13(3) of the Protocol stating that relevant EU 
Acts apply as ‘amended or replaced’ to and in Northern Ireland. 

                                                           
46 Phoney War over Northern Ireland, Briefings for Britain, 22 August 2021. 
47 https://www.theguardian.com/uk-news/2021/apr/12/uk-eu-technical-talks-brexit-northern-ireland 
48 https://ukandeu.ac.uk/long-read/the-Protocol-post-brexit-northern-ireland 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fpure.qub.ac.uk%2Fen%2Fpersons%2Flisa-whitten-2&data=04%7C01%7Ctara.zammit%40ukandeu.ac.uk%7C8015d2d9b24e4667a76208d97e97984f%7C8370cf1416f34c16b83c724071654356%7C0%7C0%7C637680011816413956%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=uUMmNwbIqWYz9T%2Brv3RWuZ5rL%2FymTW95meiQJq%2FFXpQ%3D&reserved=0
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o Of the 338 EU legal Acts originally listed in the Annexes, 46 had been 
repealed as of 1 July 2021. Not all were directly replaced by a new piece of 
EU legislation, however. This is because several relevant changes 
consolidated provisions previously spread over numerous pieces of (now 
repealed) legislation, into one or two new, more comprehensive Acts. 

o Overall, the 46 repealed Acts have been replaced by 17 new Acts. In most 
instances, this dynamic alignment concerns changes to pieces of EU 
legislation that had been adopted prior to the UK’s withdrawal from the EU 
on 31 January 2020. Of the 17 new Acts, only three were adopted after the 
UK left the EU. 

• Changes to EU legislation implementing applicable EU law: 
o Relates to legislation that implements the regulations, directives and 

decisions listed in the Annexes to the Protocol. As in the second category – 
repeal, replacement, and expiry – this type of change is the result of normal 
EU legislative processes. It also follows from Article 13(3) of the Protocol. 

o To understand the significance (or otherwise) of this third category, it is 
helpful to first explain what EU implementing legislation is and why it exists. 

o Often EU directives, regulations, and decisions, such as those listed in the 
Annexes to the Protocol, are written in quite general terms. They are, after 
all, designed to apply in 27 different jurisdictions. This means, however, that 
the original ‘parent’ Act does not always set out in sufficient detail all the 
procedures, processes or requirements that may be necessary to implement 
its provisions. 

o So, to avoid unhelpful ambiguity or unconstructive variation in the way a 
new law is implemented, EU Acts often provide for ‘implementing 
legislation’ to be adopted. Such legislation is within the scope of a given 
‘parent’ legal Act and sets out the rules and procedures for its 
operationalization and is adopted after the original parent Act has passed. 

o EU implementing legislation – including that which is relevant under the 
Protocol – is adopted regularly. Each year as many as 950 pieces of 
implementing legislation are adopted by either the Commission or the 
Council. 

o The extent to which the EU uses implementing legislation helps explain the 
size of the ‘list of over 800 [adopted and draft] measures’ relevant to 
Northern Ireland under the Protocol apparently ‘drop[ped]’ on the UK in July 
2021. The figure is high, but it is important to note that most of these are 
implementing Acts that concern very technical and specific issues, and 
always remain within the scope of the original ‘parent’ Act. 

Taking all of these changes into account alongside those agreed by the Joint Committee in 
December 2020, the number of EU Acts that apply in post-Brexit Northern Ireland has 
actually decreased since the Protocol entered into force. As of 1 July 2021, there are now 
313 EU regulations, directives and decisions that apply; 25 less than when the Protocol was 
first agreed ‒ see Table 2. 

Whitten argues that ‘the real-world impact of the Protocol is so extensive that some means must be 
found to involve people in Northern Ireland in the way new legislation arising from it is generated. 
…Yet, at present, there is limited provision for those directly impacted by Northern Ireland’s position 
of dynamic regulatory alignment to be involved in its shaping or potential application under the 
Protocol through a decision of the Joint Committee. …While post-Brexit dynamic alignment with 
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elements of the EU acquis applicable under the Protocol remains a contested issue in Northern 
Ireland, lack of provision for direct Northern Ireland input to the implementation of the Protocol 
adds more political tension to the already difficult legislative task of operationalising its bespoke 
provisions’. 

Table 2: EU Acts that apply in post-Brexit Northern Ireland 
Annex Area Regulations, Directives, Decisions* 
    October 2019 July 2021 
1 Individual Rights 6 6 
2 Trade in Goods 287 262 
3 VAT and Excise 19 19 
4 Single Electricity Market 7 7 
5 State Aid 19 19 
  Total 338 313 
Note: EU Acts listed in the Annexes to the Protocol on Ireland/Northern Ireland 
(1 July 2021 compared to 17 October 2019 when Protocol was agreed). 
* Not included are the small number of EU treaty articles referenced in the Protocol, ‘soft law’ texts (e.g., 
commission communications) mostly included in Annex 5, and a small number of unspecific provisions 
noted in the Annexes. 

 

1.2.8 Exclusion of NI from UK regulatory reforms 

On 16 September 2021, Lord Frost announced a wave of post-Brexit regulatory reforms whereby 
retained EU laws will be improved or repealed if they do not benefit UK citizens and businesses, 
together with specific regulatory reforms ‘which will improve digitisation and unleash innovation’: 
‘From rules on data storage to the ability of businesses to develop new green technologies, 
overbearing regulations were often conceived and agreed in Brussels with little consideration of the 
UK national interest. We now have the opportunity to do things differently and ensure that Brexit 
freedoms are used to help businesses and citizens get on and succeed’. 

However, NI is excluded from these reforms. Lord Daniel Moylan, a former adviser to Boris Johnson, 
said: ‘This is the best political news of the year so far. My only sadness is that part of the UK will not 
benefit from this. Northern Ireland is still subject to a deluge of new EU laws undemocratically 
imposed with no say for the people there. This breach of their democratic rights cannot be allowed 
to continue for long’.49 

1.2.9 The GFA and the ‘principle of consent’ 
 
The EU claims that the NIP is necessary to support the GFA and keep peace in Northern Ireland. But 
the GFA is predicated on the ‘principle of consent’, that there should be no change to the status of 
NI without the consent of the majority of the population.  The population has not consented to 
empty supermarket shelves, or to the fact that the EU wanted to make the sale of British sausages 
and medicines in NI illegal, or to the more general point that NI will have to accept EU laws that are 
made and introduced after the NIP was signed (as discussed in section 1.2.7 above). The NIP 
therefore breaches rather than supports the GFA, which itself has the standing of an international 
treaty.  

                                                           
49 https://www.express.co.uk/news/politics/1492948/brexit-news-lord-david-frost-eu-news-rules-latest 
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By riding roughshod over the views of the majority Unionist community in NI, the EU is breaking 
international law, but there is no international outcry over this. Yet during this period, the UK came 
under coordinated international criticism:50 

• Micheál Martin, the Irish premier, announced ‘Any negotiation process can only proceed on 
the basis of trust. When one party to a negotiation decides that they can change what’s 
already agreed and incorporated into law, it really undermines trust. This is a critical time in 
the #Brexit process and the stakes are very high’.   

• Nancy Pelosi, Speaker of the US House of Representatives, said ‘if the UK violates that 
international treaty and Brexit undermines the Good Friday accord, there will be absolutely 
no chance of a US-UK trade agreement passing the Congress’. 

• President Joe Biden's national security adviser, Jake Sullivan, has stated that the NIP was 
‘critical to ensuring that the spirit, promise and future of the Good Friday agreement is 
protected’.51 

Lord David Trimble, former leader of the Ulster Unionist Party, has written to the US President 
asking him to help stop the ‘political uncertainty’ from this kind of interventions. He wrote: ‘The 
Northern Ireland Protocol has not only subverted the main safeguards within the Belfast Agreement 
causing civil unrest and political uncertainty, but it is also damaging the Northern Ireland economy, 
disrupting supply chains, inflating prices and diverting trade from our main market in Great Britain. 
At the heart of the Belfast Agreement is consent. This means there can be no change to the 
constitutional position of NI as part of the UK without the agreement of a majority of the people of 
the country. But the Northern Ireland Protocol, by giving the EU powers over the movement of 
goods into and out of the Province, has torpedoed the “consent” principle. The result has been 
political unrest and violence and threats of further violence on our streets because the political 
promises of the Belfast Agreement have been flippantly dismissed through the NIP’.52  

David Collins, Professor of International Economic Law at City University of London neatly summed 
up the situation:53 

The essence of the Northern Ireland Protocol is based on UK officials implementing EU 
border checks in the Irish Sea. While this might have worked had the EU been willing to take 
a less strict approach to these checks, it appears now that this is unlikely, with the EU taking 
the hardest line possible across a range of products. Northern Ireland has effectively been 
cut off from the UK, an affront to UK territorial sovereignty, possibly as the EU wished all 
along – the ‘price of Brexit’ as it were. For American interventionists, such as President 
Biden, the ongoing frustrations with the Protocol have been seized upon as backhanded way 
to achieve a united Ireland, which many in the US have wanted for some time. 

This is clearly a situation which no sovereign government can tolerate for long.  

                                                           
50 Or as one correspondent put it to me: ‘the buttons are almost pushed by an EU computer:  a cycle of Biden, 
Šefčovič, Coveney, McGuinness plus UK Remainers in the Lords and notably the BBC - which described Article 
16 as “notorious”’.  
51 https://www.express.co.uk/news/politics/1486811/joe-biden-news-brexit-latest-northern-ireland-Protocol-
eu-boris-johnson-civil-unrest 
52 https://www.express.co.uk/news/politics/1486811/joe-biden-news-brexit-latest-northern-ireland-Protocol-
eu-boris-johnson-civil-unrest 
53 https://www.briefingsforbritain.co.uk/would-mutual-enforcement-work/ 
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1.3 Solutions proposed by the UK side 
 

A number of solutions have been proposed on the UK side, requiring different degrees of 
cooperation from the EU: 

• Pragmatism, flexibility and goodwill 
• Clarifying the NIP 
• Introduction of alternative arrangements:  

o Equivalence 
o Mutual enforcement 
o Dual autonomy 
o Smart Border 2.0 between NI and ROI 
o Celtic Sea border 

 
1.3.1 Pragmatism, flexibility and goodwill 

The UK has offered to work to solve the problems with the NIP in a pragmatic, flexible way, 
engendering mutual goodwill – in other words, the standard British approach, rather than the 
legalistic dogmatic procedural approach insisted by the EU.  This has been supported by a number of 
commentators in the UK who wanted to remain in the EU. 

One example is Peter Foster, public policy editor of the Financial Times:54 

The solution has to lie in convincing both sides of the Northern Ireland divide that the 
Protocol can be delivered without emptying supermarket shelves and hugely disadvantaging 
NI businesses and consumers, while even allowing some upside (inward investment, for 
example) from the region having a foot in both camps. 

The fact that the UK has not diverged significantly from EU rules means that GB-NI trade 
really poses very moderate risks to the EU Single Market and creates a window for a more 
risk-centred approach that is favoured by industry that can provide high levels of traceability 
in its supply chains. 

It’s not too late to defuse the situation with gestures of goodwill from both sides. 

In a subsequent article, he added: 55 

…the fact remains that the Protocol isn’t working as it stands. It erects barriers inside the UK 
internal market and leaves Northern Ireland in the regulatory and legal orbit of a foreign 
trading bloc in critical areas, such as food supplies, medicines and subsidy policy. 

The fact that Frost and Prime Minister Boris Johnson negotiated this deal, and did so 
apparently in bad faith since the consequences were made crystal clear at the time by 
officials, does not change the fact that Frost is correct to say it is ‘not sustainable’ in its 
current form. 

                                                           
54 Peter Foster (2021) Pragmatism must triumph over politics in Northern Ireland - Recent upsurge in violence 
should give all sides of the Brexit debate pause for thought, Financial Times, 8 April. 
55 Peter Foster (2021) The framework provides flexibility for the EU to force Frost's hand, Financial Times, 9 
September; Pragmatism must triumph over politics in Northern Ireland - Recent upsurge in violence should 
give all sides of the Brexit debate pause for thought, Financial Times, 8 April 
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Frost says additional ‘flexibilities’ within the current system will not be sufficient — even 
though the EU is very clear that that’s what is on the table — but there are some things the 
Commission could do to test that hypothesis. 

Leaving aside that group of people for whom it will never be acceptable on grounds of 
principle, there are some things that could be done to make the Protocol much more 
sustainable. 

First, the EU needs to move further on medicines and veterinary medicines. The non-paper 
that the EU produced over the summer didn’t go far enough. The pharmaceutical industry 
has made clear that it needs UK-wide authorisations to work, or supplies to Northern Ireland 
will be constrained.  

Second, the Commission has to move a lot further on the agri-food checks on the new Irish 
Sea border that (lest we forget) is there to prevent a return to the North-South trade 
border.  

If Unionists are to be asked to accept something East-West that Nationalists would not, 
North-South, more must be done to reduce frictions given the unique circumstances of 
Northern Ireland — and not just for supermarkets and big retailers.  

Northern Irish trade groups are clear, for example, that imposing full-blown export health 
certificate regimes on agri-food movement would be — to quote Aodhán Connolly, director 
of the Northern Ireland Retail Consortium — ‘game over’.  

Third, the requirement to submit supplementary declarations on goods that are clearly 
destined for NI is also a layer of bureaucracy that trade groups say is unnecessary and, given 
audited supply chains, should be removed.  

Remember, all the complaints about border bureaucracy thus far have occurred even before 
the full bureaucratic regime has been enforced. Even the ‘grace periods’ aren’t that graceful. 

Fourth, derogations on chilled meats and plants, along with clear labelling and joining 
agreements on market surveillance to avoid ‘leakage’ into the Single Market, has already 
been proven to work during the extended grace periods. These solutions could be made 
permanent.  

It is clear the UK will not do a veterinary agreement with the EU, but as Connolly adds, what 
Northern Ireland needs is not a ‘Swiss deal’ or a ‘New Zealand’ deal, but a ‘Northern Ireland’ 
deal. 

Last, there is also a clear argument, as George Peretz QC and James Webber set out 
[discussed below] to consider how to pare back Article 10 of the Protocol which gives the 
commission massive potential ‘reach’ into UK Government subsidy policy, causing an affront 
to UK sovereignty. 

Since the clause was written, the UK has committed in the Trade and Cooperation 
Agreement to a set of principles. It has published legislation on its subsidy control regime. As 
that regime formalises, there is a strong case to find ways to limit the scope of Article 10 
much more narrowly to Northern Ireland. 

The more the EU embraces genuine flexibilities within the framework of the Protocol, the 
harder it will be for Frost to reject them. 

The EU’s top official overseeing the Brexit deal, Maroš Šefčovič, starts a two-day visit to 
Northern Ireland today and will be both selling new commission solutions, but also hearing 
from those directly involved in implementing a Protocol that isn’t working. 

He should listen carefully. Because the truth is, with none of the sides being able to walk 
away and everyone having a responsibility to the peace and prosperity of Northern Ireland, 
the only way out of this mess is a deeper compromise. It’s time for both sides to engage. 
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Another example is James Crisp, Europe editor of the Daily Telegraph:56 

A more pragmatic, rather than rigidly theological, interpretation of the EU rules in Northern 
Ireland is needed, despite the British provocation of the unilateral action.  
 
The small risk posed to the integrity of the EU’s huge Single Market by the relatively tiny 
amount of Great Britain-Northern Ireland trade should be taken into consideration.  
 
Unfortunately, there has been little sign of such pragmatism from Brussels recently.  
 

An Economist editorial on 19 June 2021 called for ‘a more pragmatic Northern Ireland Protocol’ and 
said ‘Britain and the European Union should seek compromise over Northern Irish trade’.57 

Denzil Davidson, a former special adviser on Europe to Theresa May, says the Northern Ireland 
Protocol can work with a light-touch approach:58 

This Protocol will continue to generate ill will and instability in the UK-EU relationship and in 
Northern Irish politics. But the border between the two must be managed somehow. The UK 
and the EU will be separate markets for the foreseeable future. The question is whether the 
Protocol can be made tolerable enough for Northern Ireland’s communities to live with. If it 
can, two things need to happen.  

First, British ministers must realise that they will achieve nothing without restoring trust and 
goodwill. Breaches of international law and commitments recently undertaken corrode 
both. Disrespect to the EU does not persuade them. The refusal to acknowledge the reality 
of commitments it made — for instance, that the Protocol means a trade border — also 
hinders an honest discussion. The moral high ground matters, not least in Washington. This 
is all the more regrettable given the substantial strength of the British Government’s case 
that the Protocol will not work on the ground unless it is implemented flexibly.  

Second, the EU and national capitals must understand that the Northern Ireland Protocol is 
not a technical trade issue. The UK is not seeking better market access through the back 
door, but to make a peace process work. The EU and its Member States are now, whether 
they realise it or not, part owners of that peace process. That means not seeing every British 
proposal through the prism of leverage but rather whether it makes the Protocol acceptable 
to the people of Northern Ireland, while protecting the Republic of Ireland’s place in the EU’s 
Single Market. It also means understanding the political sensitivities of that process. 
Assertions that the bloc stands with Dublin may be meant as a demonstration of solidarity 
with a fellow EU Member State, but are perceived by Unionists as a sign that Brussels stands 
against them. 

Significantly, there are many parts of the NIP that are compatible with a spirit of pragmatism, 
flexibility and goodwill and indeed support the UK’s interpretation of the NIP, not least the 
preamble:59 

                                                           
56 James Crisp (2021) Lord Frost returns to Brussels – but will he receive an icy reception?, Daily Telegraph, 15 
April. 
57 https://www.economist.com/leaders/2021/06/19/the-quest-for-a-more-pragmatic-northern-ireland-
Protocol 
58 https://www.ft.com/content/7a2b73d0-c70e-49be-98e9-8d2059cc649e 
59 Quoted from - https://www.briefingsforbritain.co.uk/the-steps-hmg-needs-to-take-on-the-irish-Protocol/; 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/
Revised_Protocol_to_the_Withdrawal_Agreement.pdf 
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https://www.briefingsforbritain.co.uk/the-steps-hmg-needs-to-take-on-the-irish-protocol/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
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• a shared aim of avoiding controls at the ports and airports of Northern Ireland to the extent 
possible in accordance with applicable legislation 

• impacting as little as possible on the everyday life of communities in Northern Ireland 
• having regard to the importance of maintaining the integral place of Northern Ireland in the 

United Kingdom’s internal market 
• Northern Ireland is part of the customs territory of the United Kingdom and will benefit from 

participation in the United Kingdom’s independent trade policy 
• there should be a process to ensure democratic consent in Northern Ireland to the application 

of Union law under this Protocol, and 
• reaffirming that the achievements, benefits and commitments of the peace process will remain 

of paramount importance to peace, stability and reconciliation there. 

Then there is the Technical Explanatory Note on Articles 6-8 of the NIP:60 

4. …Article 7(2) is clear that, in administering these arrangements, the parties should use 
their best endeavours to seek to facilitate trade between Great Britain and Northern 
Ireland. With that in mind there are a number of principles that both the UK and the EU 
agree: 
a. Nothing in the Protocol prevents unfettered market access for Northern Ireland products 
in Great Britain. 
b. There will be no tariffs, quotas, or checks on rules of origin between Great Britain and 
Northern Ireland. 
c. For the movement of industrial goods from Great Britain to Northern Ireland, except in 
cases of interception on the basis of risk, checks can mostly be undertaken on the market 
or at a traders’ premises by relevant authorities. Such checks will always be carried out by 
UK authorities. 
 
5. There are different potential approaches that could be adopted to give effect to these 
Articles. For example, the European Commission has proposed that transit procedures 
currently operating for some movements of goods within the European Union would allow 
goods to move smoothly from Great Britain to Northern Ireland in a way that facilitates 
trade and business. …Both parties note that it would be for the United Kingdom or 
Northern Ireland authorities as appropriate to operate this system. 
 
6. The text also contains several key protections for Northern Ireland businesses while 
maintaining the integrity of the EU and UK internal markets. For example, it provides (at 
Article 8(1)) that UK authorities can approve and authorise the placing of goods onto the 
market throughout the UK, including in Northern Ireland where products meet the 
applicable regulatory standards. It also sets out (at Article 7(3)) that nothing in the text 
prevents a product originating from Northern Ireland as being considered as a UK good 
when placed on the market in Great Britain. And at Article 7(4) it makes clear that the 
placing of non-harmonised goods onto the whole of the UK market continues to be a 
matter for UK authorities. 

It is quite clear from these passages that: 

• the NIP requires the integrity of both the UK and EU internal markets to be protected 

                                                           
60 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/756375/
14_November_Technical_Explanatory_Note_Arts_6-8_Northern_Ireland_Protocol.pdf 
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• products ‘at risk’ of moving from GB to ROI can be checked at market or at a traders’ 
premises by UK authorities 

• the democratic consent of all communities in NI is required. 

But the EU has shown no signs of pragmatism or willingness to accept a light-touch approach. This is 
because it does not need to since the NIP is working exactly as it is intended ‒ from the EU’s 
perspective. So it rejects all these approaches, disregards the text of the NIP it does not like, 
dismisses UK objections, and instead it insists that the UK provides a ‘road map’ for implementing 
the Protocol ‘in full’.  

The UK has refused to provide such a roadmap, arguing that its ‘programme’ emphasised the need 
for both sides to work together to address the practical issues with the new border. The EU 
responded by beginning a legal action against the UK for unilaterally extending grace periods 
designed to ease the implementation of the Protocol. The EU’s own court, the ECJ, would decide the 
outcome. There can be little doubt what this will be. 

In July 2021, a House of Lords committee report concluded that both the UK and EU have both taken 
a fundamentally flawed approach to the NIP.  The report argued that there had been a lack of clarity, 
transparency and readiness on the part of the UK Government, while the EU was described as 
lacking ‘balance, understanding and flexibility’, and that both sides needed to be prepared to 
compromise. It also said: 

• Potential benefits from the Protocol will require political stability and certainty 
• The Stormont Executive should have a more assertive role in maximising Northern Ireland's 

influence both within the UK and with the EU 
• Both sides have an obligation to consider alternatives to the Protocol in the event that the 

Northern Ireland Assembly does not support the continued operation of its key aspects. 

Lord Jay of Ewelme, committee chair, said it was an ‘absolute necessity’ that the UK and EU urgently 
worked together to ensure Northern Ireland did not become a ‘permanent casualty of the Brexit 
process’ and that the political qualities of patience, dialogue and ‘most of all, trust’, which had been 
seen during the Northern Ireland peace process, now needed to be applied to the NIP. The 
committee report identified a number of areas where the Protocol could be improved, such as 
simplifying customs procedures, clarifying certain legal concepts, and granting EU access to UK 
customs and IT databases. 

A UK Government spokesperson responded by saying that they ‘shared the committee's concern 
about the significant disruption that the Protocol is causing on the ground in Northern Ireland’ and 
looked forward to engaging in talks with the EU in the weeks ahead, but any ‘Any durable solution 
must safeguard the Belfast (Good Friday) Agreement in all its dimensions, East/West as well as 
North/South’. 

The EU had suggested that if the UK grants it access to real-time data on goods being shipped into 
NI, it would be able to relax its approach.  But this would be another trap, according to US lawyer, 
Orlando Smith: ‘If the EU gets real time data, it will use it to more rigidly enforce the NIP.  As matters 
stand now, the EU knows that goods, which don't comply with its rule book, are crossing into 
Northern Ireland, but it doesn't have precise data on those goods.  The EU also knows that those 
goods, and especially the ones to be consumed in Northern Ireland, don't jeopardise its Single 
Market.  But this isn't about jeopardy to the Single Market; it is about strictly enforcing the NIP to 
either force the entire UK to live by the EU's rules or lose Northern Ireland.  Real time data will only 
aid the EU in more strictly enforcing the NIP.  If the EU wants real times data, it can count the goods 
crossing into the Republic of Ireland’.  
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1.3.2 Clarifying the NIP: The UK Internal Market Bill 

In September 2020, in anticipation of the introduction of the EU-UK Trade and Cooperation 
Agreement (TCA) coming into effect on 1 January 2021, the UK Government introduced an Internal 
Market Bill,61 the aim of which was to implement Article 6 of the NIP, ‘Protection of the UK internal 
market’: ‘Having regard to Northern Ireland's integral place in the United Kingdom's internal market, 
the Union and the United Kingdom shall use their best endeavours to facilitate the trade between 
Northern Ireland and other parts of the United Kingdom, in accordance with applicable legislation 
and taking into account their respective regulatory regimes as well as the implementation thereof. 
The Joint Committee shall keep the application of this paragraph under constant review and shall 
adopt appropriate recommendations with a view to avoiding controls at the ports and airports of 
Northern Ireland to the extent possible’. 

The Bill introduced certain clauses that would allow UK ministers to determine what State aid needs 
to be reported to the EU and define what products were ‘at risk’ of onward movement to the ROI 
from NI. As previously mentioned, the WA states that in the absence of joint agreement, all products 
should be considered ‘at risk’. The Government argued that Bill was compliant with the NIP, but 
simply ‘clarified’ an ambiguity.  

On 8 September, Brandon Lewis, informed the UK Parliament that the Bill will ‘break international 
law in a specific and limited way’, by introducing new powers to circumvent certain treaty 
obligations to the EU as set out in the WA. This statement was both unwise and unnecessary. EC 
president, Ursula von der Leyen, warned UK Prime Minister, Boris Johnson, not to break 
international law, saying that the UK's implementation of the WA was a ‘prerequisite for any future 
partnership’.  

On 1 October 2020, the EC said the Internal Market Bill would be ‘in full contradiction’ to the NIP 
and said it would introduce the infringement procedure contained in the WA. On 8 December 2020, 
the UK withdrew the relevant clauses from the Bill, having received assurances from Maroš Šefčovič 
concerning the implementation of the WA, including the NIP, border checks, food and medicine 
supplies and ‘clarification’ on State subsidy rules. The Bill was passed into law on 17 December 2020 
without the offending clauses and came into effect on 1 January 2021.62  As it turned out, these 
assurances meant very little. 

1.3.3 Alternative arrangements that recognise the temporary nature of the NIP 
 
The NIP was introduced as a temporary measure that would be ‘superseded’ with ‘alternative 
arrangements’ in the ultimate EU-UK TCA as Article 13(8) of the NIP makes clear: ‘Any subsequent 
agreement between the Union and the United Kingdom shall indicate the parts of this Protocol 
which it supersedes. Once a subsequent agreement between the Union and the United Kingdom 
becomes applicable after the entry into force of the Withdrawal Agreement, this Protocol shall then, 
from the date of application of such subsequent agreement and in accordance with the provisions of 
that agreement setting out the effect of that agreement on this Protocol, not apply or shall cease to 
apply, as the case may be, in whole or in part.’   
 
The preamble of the NIP adds: ‘Acknowledging the need for this Protocol to be implemented so as to 
maintain the necessary conditions for continued North-South cooperation, including for possible 
new arrangements in accordance with the 1998 [Belfast] Agreement’. 
 

                                                           
61 https://en.wikipedia.org/wiki/United_Kingdom_Internal_Market_Act_2020 
62 https://www.gov.uk/government/news/uk-internal-market-bill-becomes-law 
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The Technical Explanatory Note on Articles 6-8 of the NIP also states:63 
1. The provisions within the Protocol are intended to apply only in the scenario where, at the 
end of the transition period, the parties have not yet established arrangements under their 
future relationship which would address the unique circumstances on the island of Ireland, 
avoid a hard border and protect the 1998 Belfast Agreement in all its dimensions. Both 
parties are committed to using their best endeavours to reaching an agreement which 
would supersede the Protocol in whole or in part by the end of December 2020. 

 
Paragraph 25 of the Political Declaration reinforces this:64 ‘Such facilitative arrangements and 
technologies will also be considered in alternative arrangements for ensuring the absence of a hard 
border on the island of Ireland.’  
 
In short, alternative arrangements to the NIP must be considered and, if implemented, the NIP will 
cease. The Alternative Arrangements Commission chaired by MPs Nicky Morgan and Greg Hands put 
forward an initial set of proposals in 2019.65 It concluded that alternative arrangements are available 
by harnessing existing technologies and customs best practice; futuristic high-tech solutions are not 
required. 

Five key alternative arrangements have been proposed by various organisations and individuals: 
equivalence, mutual enforcement, dual autonomy, Smart Border 2.0 between NI and ROI, and a 
Celtic Sea border. 
 
1.3.3.1 Equivalence 
 
The UK has proposed that its rules are treated as ‘equivalent’ to EU rules, e.g., the food safety and 
animal health rules.  
 
Some commentators have offered specific solutions where flexibility would work. Raoul Ruparel, for 
example, argues that by reaching an agreement on agri-food checks, the UK and EU could ease 
tensions and make sure the NIP lasts.66 This would reduce the numbers of products considered ‘at 
risk’ of moving into EU Single Market via the ROI and therefore the volume of checks. 

However, two possible ways of doing this have been rejected by one side or the other. The first is 
‘dynamic alignment’, rejected by the UK, as in the SPS agreement the EU has with Switzerland, 
whereby Switzerland follows all EU legislation to remove the need for certification or checks. The 
second is ‘regulatory equivalence’ where each side recognises the equivalence of the other’s rules 
on high-risk products in order to build a ‘trusted trader’ scheme that would again reduce checks, 
while giving the EU confidence that products were not leaking into the ROI. This would be similar to 
the veterinary agreement between the EU and New Zealand, but the EU has rejected this for the UK. 

To get around this, Ruparel proposed two types of ‘fix’.  The first is a ‘UK-wide fix’ which: 

                                                           
63 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/756375/
14_November_Technical_Explanatory_Note_Arts_6-8_Northern_Ireland_Protocol.pdf 
64 https://www.gov.uk/government/publications/new-withdrawal-agreement-and-political-declaration 
65 Alternative Arrangements for the Irish Border: Report and Protocols, Nicky Morgan and Greg Hands (chairs), 
Prosperity UK, 18 July 2019; http://uniserve.co.uk/wp-content/uploads/2019/10/Alternative-Arrangements-
for-the-Irish-Border.pdf 
66 https://www.politico.eu/article/brexit-northern-ireland-Protocol-border-checks-eu-uk-agreement/ 
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would involve the UK and the EU reaching a novel SPS agreement based on managing 
divergence to try and limit the need for any checks or certification. 

The concept of managing divergence has already been agreed in parts of the TCA struck by 
the two sides last year, with the UK committing not to regress on current labour and social 
employment law.  

…Furthermore, a rebalancing clause allows either side to take steps if a trade-distorting gap 
opens up in the legislation of the two parties, such as if the UK decided not to follow EU laws 
in the future. Together these processes provide a mechanism for managing divergence 
which can be used elsewhere. 

While the mechanisms in the TCA are focused on avoiding tariffs, applying these principles 
for agri-food would make sense. If Britain decided to regress or change its SPS standards, the 
EU would be free to take remedial measures and reinstitute full certification and checks. 
Similarly, if the EU instituted new regulations or legislation in SPS areas and the UK chose 
not to follow, the EU could respond. As in the TCA, both actions would be subject to review 
by an arbitration panel, deciding if the steps were necessary and proportionate. 

…This solution essentially means minimal to no barriers on agri-food trade, but still lets the 
UK diverge in the future if it wants to. It would look similar to the Swiss agreement on the 
ground — and arguably offer even more protection for the EU by having a clear, rapid 
resolution mechanism in place as opposed to the woolly political mechanisms of the Swiss 
pact. 

It also has the advantage of not requiring any changes to EU law. The UK would be meeting 
the requirements under EU law while gaining the benefits of the agreement, and if it 
stopped meeting those requirements, it would stop gaining the benefits. 

However, if a UK-wide solution is not desirable or acceptable, Ruparel proposed a ‘NI-specific fix’ 
which he says would have the support of Northern Ireland business groups: 

it would extend the concept of goods being deemed ‘at risk’ of being sold in the EU from just 
tariffs and rules of origin now to include agri-food regulations. If there’s no risk [that] goods 
will be sold on, they would be exempt from agri-food requirements. 

…This approach would require some derogation from EU law, but this could be justified by 
the unique circumstances in NI and would not need to be copied elsewhere. The Northern 
Ireland Protocol already does this by keeping NI in the EU’s Customs Union and Single 
Market for goods but not the rest of the Single Market. 

…The EU took on commitments and responsibilities for both communities in Northern 
Ireland when it agreed to the Protocol, and this is not simply a UK or Irish issue. The Protocol 
promises to ‘impact as little as possible on the everyday life of communities in both Ireland 
and Northern Ireland’. 

Ruparel concluded: ‘These proposals are not about scrapping or removing the Protocol, but ensuring 
it is both fair and sustainable. If they don’t work or if the UK chooses to diverge, the worst case 
scenario is we end up where we started, albeit with a store of goodwill for the EU from Northern 
Ireland’s Unionists, something which is sorely lacking at the moment. …The UK is arguably in the 
worst of all worlds when it comes to SPS regulations, aligned with the EU while being treated 
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entirely like any other third country. By taking the UK-wide approach, Britain can bank the benefits 
of smooth trade, while maintaining the right to do something different in the future if it wishes. 
Neither approach would stop the UK agreeing a trade deal with the US or joining the CPTPP 
[Comprehensive and Progressive Trans Pacific Partnership]67 trading pact’.   

Simon Coveney commented: ‘The British position has been clear for many months that they would 
like to see equivalence of standards recognised in the UK. And the EU's position is equally firm and 
clear that they can't do that legally without setting a precedent for a whole load of other third 
countries, that the EU has a relationship with, so instead what they want is alignment with EU rules 
on veterinary standards’.68 The UK has refused to accept this, since it means the UK would have to 
follow EU rules without having a vote on how the rules are made and this would make it difficult to 
make trade agreements with other countries. 

1.3.3.2 Mutual enforcement  

The European Research Group has proposed mutual enforcement.69 Mutual enforcement replaces 
the need for a hard physical border with a reciprocal guarantee by each party that it will prevent the 
export of goods that do not meet the other party’s regulatory requirements. The UK would 
guarantee to prevent UK traders, or others, moving non-EU compliant goods into the EU from NI 
and, in return, the EU would prevent non-UK compliant goods entering the UK. This enforcement 
would be done ‘at source’ within NI and so would obviate the need for a physical hard border.  

Mutual enforcement would work as follows: 70 

• Each side makes a reciprocal treaty commitment to enforce the rules of the other with 
respect to goods trade which crosses the border. Each side maintains autonomy – but 
commits to the enforcement of whatever rules the other seeks to impose in respect of 
goods crossing the border.  

• A customs border post is usually the first (or main) opportunity that a territory has to assert 
their jurisdiction over goods movements, i.e., enforce their rules and collect their duties. The 
obligation to pay duties and ensure compliance rests with the importer, since this is the 
party within the jurisdiction of the importing territory.  

• In a mutual enforcement approach, the obligation to comply with the importing territory’s 
rules and pay duties owed is placed on the exporter as a matter of law of the exporting 
territory. The importing territory relies on the structures of the exporting territory to obtain 
confidence that its rules will be applied beyond its border, in respect of exports from the 
exporting territory. By placing trust and confidence in the exporting territory, the importing 
territory can dispense with a customs border post to do this job.  

• The concept can apply to any rule that the importing state wishes to enforce at its border – 
except, importantly, those rules that themselves prescribe a particular mode of enforcement 

                                                           
67 https://commonslibrary.parliament.uk/research-briefings/cbp-9121/ 
68 https://www.express.co.uk/news/politics/1434269/Brexit-news-eu-trade-deal-northern-Ireland-Protocol-
simon-coveney 
69 European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the Northern Ireland 
Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
70 European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the Northern Ireland 
Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
 

https://www.express.co.uk/news/politics/1434269/Brexit-news-eu-trade-deal-northern-Ireland-protocol-simon-coveney
https://www.express.co.uk/news/politics/1434269/Brexit-news-eu-trade-deal-northern-Ireland-protocol-simon-coveney


26 
 

at the border such as SPS. Those rules would need to be adjusted for the relevant areas to 
operate under the solution also.  

It has the following advantages over the NIP: 71 

• Obligations and rights are in balance. The scheme is mutual – each side depends on the 
other. This removes the asymmetry and inherent instability of the Protocol, where the UK 
must apply EU rules but not vice versa.  

• It removes the border in the Irish Sea. The trade border is North-South. Mutual enforcement 
operates only to remove the need for border infrastructure. It does not remove the border 
or require the harmonisation of substantive rules.  

• It allows NI to benefit from the same freedom as GB, with Single Market rules, such as State 
aid control, not applying. Mutual enforcement does not remove the border through 
alignment with EU rules. It is a legal technique to remove the need for border infrastructure.  

Professor David Collins asks ‘Would mutual enforcement work?’ and concludes that ‘mutual 
recognition has not been convincingly disproven as a feasible alternative to a border in the Irish Sea 
or a hard land border on the island of Ireland’:72 

Mutual enforcement entails that the UK and the EU each make a reciprocal legal 
commitment to enforce the rules of the other with respect to trade across the Irish border, 
removing all checks from Great Britain to Northern Ireland. Each side maintains autonomy 
but commits to the enforcement of whatever rules the other seeks to impose in respect of 
goods crossing the border. In that sense it works by inverting the usual approach to customs 
enforcement. Crucially mutual enforcement does not remove customs duties, nor does it 
harmonise or require mutual recognition or alignment of standards. The obligation to 
comply with the importing territory’s rules and pay duties is placed on the exporter as a 
matter of law of the exporting territory. Consequently, any border checks become 
redundant. No border on sea or land. 

So, what’s not to like? Many observers, especially of the anti-Brexit pedigree, have voiced 
loud objections to mutual enforcement, mostly on the grounds of it being unworkable in 
practice, noting that there are no equivalents elsewhere in the world. Others, also typically 
ardent Remainers, seem to reject it on principle – the very idea of compromise to the 
sanctity of the EU’s Single Market is unthinkable. The latter kind of arguments are not worth 
addressing. The former variety of arguments are weak. Let’s consider some of them in turn. 

Starting with the most legally technical, some critics have intimated that a mutual 
enforcement arrangement would breach World Trade Organization (WTO) law, namely the 
Most Favoured Nation (MFN) principle of GATT Article I. This is because it would grant 
special treatment to products originating from one member (the UK or the EU) which are 
not available to other WTO members, effectively allowing goods to cross an international 
border without checks. But, given the historic and ongoing sensitivities in Ireland, such 
notional breach of MFN would almost certainly be justified by the GATT essential security 
exception (Article XXI). Some still contend that Article XXI would not work to insulate mutual 
enforcement from WTO scrutiny – but it is hard to justify this scepticism. Note for example 

                                                           
71 European Research Group (2021) Re-uniting the Kingdom:  How and why to replace the Northern Ireland 
Protocol, February; 
https://www.brugesgroup.com/images/papers/ergreporton_theNorthernIrelandProtocol.pdf 
72 https://www.briefingsforbritain.co.uk/would-mutual-enforcement-work/ 
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the President Biden’s repeated statements on the importance of maintaining peace on the 
island of Ireland. 

One interesting and related challenge to Mutual enforcement is the idea that it would mean 
that neither the UK nor the EU are managing their external borders properly. This appears to 
be predicated on the idea of ‘leakage’ – that improperly checked goods will slip through and 
compromise the relevant market with sub-standard goods. A corollary to this point is that a 
porous border will undermine the UK (or the EU’s) chances of securing Free Trade 
Agreements with other countries. Often framed in terms of a mockery of the ‘Global Britain’ 
strategy, some analysts believe that mutual enforcement makes the UK look unreliable as a 
trading partner because the other party won’t know exactly what kind of market they are 
signing up to. But this assessment makes little sense when viewed in the context of the small 
volume of trade across the Northern Ireland / Ireland border. Furthermore, a special 
arrangement like mutual enforcement is precisely the type of thing provided for in side 
letters to instruments such as the Comprehensive and Progressive Trans Pacific Partnership 
(CPTPP), where many idiosyncratic trading arrangements are explained and accepted by the 
group. It is hard to picture one of the CPTPP parties rejecting the UK’s accession on the basis 
of leakage of EU goods into the UK. It is doubtful that future FTA parties such as Australia or 
Canada would see much in mutual enforcement that would trouble them either. 

Those who oppose mutual enforcement tend to point to the practical difficulties of 
implementing it on the ground. It has been suggested that it would amount to a ‘smugglers’ 
charter’ because it will enable traders to bypass border controls by removing customs 
enforcement and replacing it with a system of fines – again the spectre of ‘leakage’. But this 
critique appears to assume that UK authorities (or EU ones for that matter) would fail to 
enforce the rules rigorously. More importantly, there is no significant market or distribution 
network for non-compliant goods and therefore no real profit in it for criminals to smuggle, 
not when compared to more lucrative contraband such as tobacco, alcohol, fuel, drugs and 
migrants. The real risk of leakage across the Irish border is rather small. 

Some believe that mutual enforcement would be unworkable because it would require 
businesses to become customs experts for their exports across the Irish border, which could 
be problematic for businesses which purchase thousands of components globally. But, while 
the red tape associated with assessing exports could be onerous initially, eventually 
businesses would learn to adapt, much as Great Britain / EU traders across the Channel have 
done in the first months after Brexit. Any difficulties could be mitigated by the UK and the 
EU providing temporary support / funding for smaller traders coping with the new scheme. 

The most credible objection to a mutual enforcement solution to the Irish border is that 
because it requires a high degree mutual trust between the UK and the EU, it is bound to fail 
as a matter of realpolitik. The ongoing acrimony between the two sides over Northern 
Ireland as well as fishing reflects deep-seated disagreement between the parties which is 
not a solid foundation for a relationship based on faith. Add to this the fact that the EU is 
resentful that the UK chose to leave and may end up prospering from it, risking departures 
of more Member states watching the UK have its cake and eat it. The EU is also evidently 
keen on expanding its reach as a regulatory superpower. Forcing the UK into accepting 
dynamic alignment would help achieve this goal. 

Flowing from this unfortunate state of affairs, it is admittedly difficult to envision that the UK 
would be able to convince the EU that it would fully and enthusiastically enforce EU 
standards as mutual enforcement would require. The UK’s unilateral extension of the 
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Northern Ireland Protocol’s grace periods as well as threats to terminate the Withdrawal 
Agreement have not helped. 

Fundamental mistrust of the UK is the most likely reason why the EU appears to have 
rejected mutual enforcement without seriously considering it. A plausible solution to this 
dilemma would be regular inspections / audits from each side coupled with enforcement of 
the mutual enforcement obligations through arbitration. More creatively, the parties might 
consider posting a bond to back up their commitment – if the UK put a hundred million 
euros in escrow from which the EU could extract compensation in the event of 
demonstrable smuggling, it might show that it intends to approach mutual enforcement in 
good faith. Of course, the EU would need to reciprocate, offering a cash bond of its own. 

Mutual enforcement has not been convincingly disproven as a feasible alternative to a 
border in the Irish Sea or a hard land border on the island of Ireland. Claims that full 
regulatory alignment is the only solution are similarly narrow-minded and unambitious. 
…Prime Minister Johnson [has] declared that compromises must be undertaken on both 
sides to resolve the impasse of Northern Ireland. Mutual enforcement may be one such 
compromise. We cannot be certain that it will work (or not work) until it is tried. It’s worth 
giving it a go. 

James Webber, a partner at the law firm Shearman & Sterling, has proposed refinements to mutual 
enforcement which place a legal obligation on anyone placing goods on the ROI’s market to ensure 
they comply with EU rules regulations. Goods that do not comply and are at risk of entry to the ROI 
would need to be labelled accordingly.  

Sending non-compliant goods to cross into the Republic, or importing non-compliant goods from NI, 
would be a criminal offence in either jurisdiction. In the event of leakage, enforcement would occur 
in both jurisdictions, not at an Irish Sea trade border that now divides the UK.73 

Webber’s proposals involve two innovations, according to Orlando Smith:  ‘first, enforcement of EU 
law at the Irish-Sea border will be risk based, that is, only goods that do not comply with EU law that 
are destined for the ROI's territory are to be inspected; and second, both the UK and EU will enforce 
violations of the trade rules as felonies, but those felonies will be enforced in their respective 
territories and not at either the NI-ROI territorial border or even at the Irish Sea border. This has the 
effect of effectively moving the trade border from the Irish Sea border to the territorial border, but 
in a way that is invisible, as enforcement occurs only for non-compliant goods that are imported into 
either party’s territory, and the felony penalty for smuggling would also happen away from the 
border’.74   

1.3.3.3 Dual autonomy 

Sir Jonathan Faull, 75 a former British director-general at the European Commission, has proposed a 
dual autonomy solution for the NIP: 

The UK and the EU could keep their regulatory autonomy intact. Each would incorporate the 
legal obligations of the other side into its domestic law, to be applied only by producers 
exporting goods into the territory of the other party. In other words, the UK would 

                                                           
73 Peter Foster, How to solve Brexit's Northern Ireland Protocol stalemate, Financial Times, July 15, 2021 
74 Private communication. 
75 Together with Joseph Weiler and Daniel Sarmiento; https://www.ft.com/content/6923b4b7-6e4a-41f0-a22f-
70459db3cd7f 
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introduce, as a matter of domestic law, EU rules only for goods which are exported to the 
EU. In such circumstances EU requirements would be turned into UK law, pure and simple, a 
set of rules only for those producers wishing to sell to the EU market (and vice versa). UK 
producers who export to other markets beyond the EU or do not export at all would be 
subject only to UK regulatory standards and whatever requirements stem from the country 
of destination.   

Our proposal has several advantages. First, it preserves regulatory autonomy in both the UK 
and the EU, turning compliance into a legal requirement in the home country/jurisdiction, 
not an obligation imposed by a ‘foreign power’. Second, it protects the integrity of the UK’s 
and EU’s internal markets, since all goods entering from the other side would have to 
comply with local standards, thus avoiding the complexities of the level playing field 
arrangements of the Trade and Cooperation Agreement. Third, the dual autonomy approach 
enhances trust between the parties. National courts could be empowered to make 
references to the supreme court of the other party in case of doubt about interpretation. By 
turning the system into a reciprocal one — in which preliminary references can be made to 
the EU’s Court of Justice but also to the UK Supreme Court, and only in cases in which 
producers have voluntarily decided to be subject to the other side’s law — the UK’s dislike of 
the Court of Justice and that court’s concerns about the autonomy of its legal order lose 
much of their force.   

The dual autonomy approach is based on international trade practice which has proved its 
worth over time. State authorities have shown that they can handle the enforcement of 
regulatory standards of another state. Experience shows that this kind of mutual 
enforcement boosts confidence between trading partners and among companies by sharing 
knowhow, good practices and close co-operation. Dual autonomy would provide the UK and 
the EU with many of the benefits that the current Protocol seems unable to deliver. This idea 
deserves attention and scrutiny, perhaps by committees of the various parliaments and 
assemblies involved.  

Although this is a variation of mutual enforcement, Orlando Smith argues that it is less favourable to 
the UK than the version of mutual enforcement outlined in the previous sub-section:76  

What is wrong with this is the dynamic alignment with EU law and the jurisdiction of EU 
courts in NI.  Compliance in the UK territory can only be with the Westminster Parliament's 
law.  Otherwise, the UK would not be sovereign in its own territory of NI. EU law will work to 
block trade deals with others; and that EU law is sovereign, even though the UK would be 
enforcing it as UK law, is still dynamic alignment and would still violate the Belfast 
Agreement by making the UK’s citizens in NI subject to EU law.  

And there is no way EU and UK courts could work together.  There has to be one ultimate 
court of appeal, and if Brexit is to mean anything that can only be the UK Supreme Court 
that is ruling according to the Westminster Parliament's law on all matters arising in or 
pertaining to the UK's territory. 

Sir Jonathan's version of mutual enforcement is just another EU trap to impose EU law in NI 
as the sovereign and controlling law.   

                                                           
76 Private communication. 
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1.3.3.4 Smart Border 2.0 between NI and ROI 

One significant alternative arrangement that has been widely discussed is the use of smart border 
technology.  

In February 2018, Lars Karlsson, a former director of the World Customs Organisation and Deputy 
Director General of Swedish Customs, presented a report to the European Parliament on how a 
technical ‘alternative arrangement’ called 'Smart Border 2.0' could work. He said that creating a 
frictionless ultra-high-tech invisible border ‒ involving automatic number plate recognition (ANPR), 
GPS tracking, radio-frequency identification, specialised smartphone apps and ePassports ‒ between 
NI and the ROI was ‘perfectly possible and doable’ within as little as two years.77 This could have 
been used to create a frictionless border between NI and the ROI.  

Irish Customs also saw no need for a hard border (even with the UK leaving the EU’s Customs Union 
and Single Market), but were deliberately prevented from sorting out the border by the EU, 
according to testimony presented to the Irish Parliament in 2017. Facts4EU argue that the evidence 
shows:78  

• Simple solutions were available without the need for the NIP 
• No infrastructure (‘a hard border’) would be required 
• Irish Customs were prevented from speaking to their British counterparts 

Here is the testimony: 

• On people crossing the border for shopping or visits 

Q: ‘Will somebody who gets on a train in Dublin still be able to travel to Belfast without 
checks somewhere along the way?’ 

Mr. Niall Cody (Chairman of the Board of the Irish Revenue Commissioners): ‘I certainly 
expect so.’ 

Q: ‘Okay. It is really about the trade and goods rather than the people.’ 

Mr Niall Cody: ‘…The margins are such that there will be cross-Border shopping but it will 
not put a hole in the Exchequer receipts.… However, we have always had to address them 
while we have been part of the Single Market, because of excise duty differentials on high 
volume stuff.’ 

• On the nature of the new border 

                                                           
77 Smart Border 2.0 Avoiding a hard border on the island of Ireland for customs control and the free movement 
of persons; https://www.europarl.europa.eu/thinktank/en/search.html?authors=189747; 
https://eandt.theiet.org/content/articles/2018/04/ultra-hi-tech-invisible-irish-border-perfectly-doable-ex-
customs-chief-says/ 
78 https://facts4eu.org/news/2021_jun_ni3_irish_customs 
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Liam Irwin (Irish Revenue Commissioner): ‘Whatever happens, it is clear that a border with 
the United Kingdom, including Northern Ireland, would not be what we saw in 199379 just 
because customs have moved on and become electronic.’ 

‘We are planning for trade facilitation, enabling goods to move. We have absolutely no plans 
for anything along the Border at this stage. We are examining what the various forms of 
declaration might be, primarily or almost exclusively electronic, with anything requiring 
inspection being signalled for inspection somewhere in general proximity to the Border, but 
if I were to hazard a guess, not on the Border.’ 

Q: ‘Is Revenue looking at several suitable locations?’ 

Mr. Liam Irwin (Irish Customs): ‘We are not currently looking at any locations. No planning 
has reached that stage. We are examining what we might need in terms of infrastructure but 
not where it might be. We are not looking at sites-----’ 

Q: ‘What does that mean? The witness said it would be beside the Border but not on the 
Border. What does that mean?’ 

Mr. Liam Irwin: ‘It would be in some proximity to the Border. It might be 10 km or 15 km 
back from the Border.’ 

Q: ‘Would it be a facility? What is the purpose of it?’ 

Mr. Liam Irwin: ‘Declarations would be electronic. Electronic facilitation could be done using 
anything from a big computer system to apps on a mobile device such as a tablet or a phone. 
Most transactions would be immediately approved and that would be the end of that. There 
would be free movement for those items thereafter. Perhaps 6% to 8% of items, mainly 
comprising container traffic-----’ 

Q: ‘Would be diverted to this facility?’ 

Mr. Liam Irwin: ‘----would be diverted. Based on current experience, most of those items 
would be diverted for a documentary check and a small number sent for physical inspection. 
There would not be customs stops on the Border such as applied until [the end of] 1992 as 
described by the Deputy. That is not the process we envisage. Declarations will be 
electronic. The stations will be there mainly for trade facilitation to clarify issues. There 
would be some form of customs intervention but not at those stations. It would probably 
comprise mobile intervention of some consignments, either randomly or randomly with risk 
rating. The trade facilitation station will be very different from the customs stations the 
Deputy remembers.’ 

• On existing arrangements 

Mr. Niall Cody: ‘In 2016, 6% of import declarations were checked and less than 2% were 
physically checked. The vast majority of these checks were carried out in approved 
warehouses and other premises with a very small number at a port or airport. The low level 

                                                           
79 Before 1 January 1993, there was a customs border between NI and the ROI, but customs checks were 
abolished when the UK and the ROI joined the EU Single Market at the beginning of 1993; 
https://en.wikipedia.org/wiki/Republic_of_Ireland%E2%80%93United_Kingdom_border 
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of import checks is the result of pre-authorisation of traders, advance lodgement of 
declarations and an extensive system of post-clearance checks, including customs audit, 
which are carried out at traders' premises.’ 

‘Authorised economic operators, AEOs, have a special status in the system and under agreed 
Protocols are allowed to operate greatly simplified customs procedures. There are currently 
133 AEOs, which account for 82% of all imports and 89% of exports. It will be very important 
that the bulk of trade continues to be through AEOs after Brexit.’ 

• On the EU preventing Irish and British customs organisations from talking 

Liam Irwin: ‘We are not in any form of negotiation or even having any discussion with the UK 
at this point.’ 

Q: ‘Could Mr. Cody clarify whether there is a legal impediment to negotiations between us 
and-----’ 

Mr. Niall Cody: ‘Yes.’ 

Q: ‘-----so we can have discussions but not negotiations?’ 

Mr. Niall Cody: ‘The European Union will be negotiating with the United Kingdom in regard 
to Brexit.’ 

Q: ‘We cannot do that as a single Member State.’ 

Mr. Niall Cody: ‘No. Revenue would not be a party to negotiations of that type anyway. We 
implement the policy and the law. The Department of Finance would lead on fiscal policy. 
HM Revenue & Customs is like ourselves in this regard.’ 

• On the idea of doing everything electronically 

It is now EU policy for customs across the EU to be managed electronically. 

Mr. Niall Cody: ‘The EU policy is to go to an IT-based customs process that is totally 
paperless. The Vice President of the European Commission gave a speech at the European 
Parliament last week about evaluating customs performance and management as a tool to 
facilitate trade and fight illicit trade.’ 

Mr. Niall Cody: ‘Under EU treaties, customs policy is a competence of the Commission. The 
law governing customs, the Union Customs Code, was introduced in 2016. The 
administration of controls is a matter for national administrations provided that the systems 
in use satisfactorily address any risk to the EU.’ 

So it was up to the ROI, not the EU, as to whether it will implement a particular border inspection 
regime.  As Mr. Cody testified, under EU law, it is the Member State's responsibility and is within its 
discretion on how to administer the regime of inspection of trade goods at its EU border.  Yet the EU 
overruled this discretion.  Also note the whole issue of the trade border between NI and the ROI 
revolves around just 133 authorised economic operators who account for the vast majority of the 
trade. 
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Facts4EU also present testimony given by Sir Jon Thompson, Chief Executive and Permanent 
Secretary at HM Revenue and Customs (HMRC), to the UK Parliament on 29 November 2017 which 
showed that:80 

• No infrastructure between NI and ROI is required under any circumstances 
• A new customs system was on schedule and would be online two months before the first 

planned Brexit date 
• UK and Irish Customs were in broad agreement back in 2017, then were stopped from 

implementing 
• HMRC was not allowed to discuss new arrangements with Irish and French customs. 

Speaking at a session of the Exiting European Union Committee, Sir Jon’s responses (on the basis 
that the UK would leaving the EU’s Customs Union and Single Market) were: 

• On the new Customs Declaration Service 

‘Actually the project is completely on track. We have every confidence it will be completed 
by January 2019. The project has met all of its milestones in the current year. Traders will 
begin the migration to the new system in July 2018.’ 

• On the Transition Period 

Q: ‘Is it your anticipation that things will just carry on as they are at the moment?’ 

 ‘Yes.’ 

• On there being no need for a hard border (nor the Northern Ireland Protocol) 

Q: ‘The Government wants no border and no infrastructure - how can the Government’s 
policy be achieved?’ 

‘The assumption is there’s a negotiated settlement with the EU in which the highly 
streamlined customs arrangement is adopted. We stay in the common transit convention, 
there’s mutual recognition of the authorised economic operator scheme, and so on.’ [Mr 
Thompson refers the Committee to the Government papers issued on this question in 
August 2017.] 

‘Because of the unique Northern Ireland/Ireland situation you need to add on three 
additional things which are set out in the NI paper.’ 

‘First of all to maximise the authorised economic operator scheme, secondly to seek a 
derogation for small traders because there needs to be a recognition that the border area is 
very much a local economy in which traders cross the border on a regular basis, and thirdly 
that we would move to a system of self-assessment, which is set out in the Union Customs 
Code and which is very much the direction of travel for the European Union.’ 

‘We believe that would cover the vast majority of trade between Ireland and Northern 
Ireland. If there were any checks they would be risk and intelligence-based checks and they 
would take place well away from the legal border.’ 

Q: ‘In the event of no deal, would it be possible to achieve no border infrastructure?’ 

‘It’s possible for the Government to make a unilateral decision of what it will do at the 
border, which would be in line to my answer to your previous question.’ 

                                                           
80 https://facts4eu.org/news/2021_jun_ni4_uk_customs 



34 
 

‘We do not believe we require any infrastructure between Northern Ireland and Ireland 
under any circumstances.’ 

• On the EU preventing the UK and Irish Customs organisations from implementing solutions 

Q: ‘Have you had any dealings with the Irish about this?’ 

‘There are no formal conversations with either the French or the Irish. We cannot talk to 
Customs or taxation management organisations in either of those countries. There are only 
informal conversations with the Belgians and the Dutch.’ 

Q: ‘From everything you’ve said, this isn’t much of an issue, or am I missing something? 
From our point of view, there’s no reason why it can’t be business as usual?’ 

‘That is correct. That is correct. That is the consistent advice we have given ministers.’ 

Facts4EU comments on the above testimony as follows: 

Both the EU and the Irish Varadkar Government carry a heavy responsibility. 

It’s clear that both the Irish and British Customs organisations were very frustrated at not 
being allowed to speak to each other. It’s equally clear that they shared the same pragmatic 
approach in implementing workable solutions which would still avoid a hard border and 
would have avoided any ‘Protocol’ of the type insisted upon by the EU. 

When reviewing the testimony of the Irish Customs… and the British Customs…, it must be 
remembered that these people are public servants. They were unable to say what they truly 
felt. We have watched – and had to transcribe laboriously – their testimony to their 
respective parliaments. Their frustration is plain to see. 

If they had been allowed by the EU and by the Dublin Government to get on with their jobs, 
working together to sort out the simplest solutions, they would have put in place a soft 
border plan almost faster than you can say ‘British bangers barbecued in Bangor’. 

Instead, these highly experienced and willing public servants were stopped in their tracks by 
ideologically-based diktats from Brussels and Dublin. 

The NI border issue is a damning symbol of the rot at the heart of the entire EU ‘Projekt’ 

For years Facts4EU has provided evidence on the whole question of the Northern Ireland 
border, the EU’s Protocol, and the sheer insanity of what should have been a non-issue 
being blown up up into something which now threatens peace in Northern Ireland and 
which seriously risks the fragmentation of the United Kingdom. 

Only a dysfunctional and bullying cabal in the heart of Brussels could have dreamt this up, 
with the aid of an Irish political class seeing an opportunity to seize part of the territory of 
the United Kingdom for itself. 

Yet the EU dismissed all this evidence in support of a workable smart border as ‘magical thinking’, 
arguing that a fully operational smart border is not currently in use anywhere in the world. However, 
there are now other technologies operating, such as: Destin8, a Port Community System that 
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facilitates the movement of cargo,81 electronic CMRs,82 and digital waybills or travel documents for 
freight.83 Also, the EU is now similar technology for the purpose of tracking and tracing individuals 
with Covid-19 ‒ and it developed this in a matter of months.84 

1.3.3.5  A border in the Celtic Sea 
 
A number of commentators85 have proposed checks at ports in the ROI along the Celtic Sea to 
prevent illegal goods entering the continental EU by checks at ports in the ROI, rather than on the 
NI-ROI border.  
 
The Irish and UK Governments would ensure regulatory and tax compliance through audit, on-site 
checks and intelligence operations within their own country, together with checks on goods at the 
Celtic Sea border, where checks on persons already, combined with cooperative enforcement 
mechanisms on the island of Ireland. 

As Andrew Lilico, a supporter of the proposal, points out: ‘if people really think a Celtic Sea border is 
an inconceivable break-up of the Single Market, a threat to the sovereignty of Ireland and an insult 
to the people of Ireland, perhaps that might help Ireland’s Government, just a little, to understand 
how we in Britain think about the Irish Sea border idea?’. 

1.3.4 EU rejected all these proposals 
 
Despite the reasonableness of these proposals ‒ even the last one if peace in Ireland is really a 
priority ‒ the EU not only rejected them all and behaves as if the NIP is permanent, it also insists that 
there is no alternative to the NIP and that its interpretation of the NIP is the only valid one. It also 
refuses to negotiate on matters it had previously agreed to do, such as seeking alternative 
arrangements for the NIP.86 

To illustrate this, João Vale de Almeida, the EU Ambassador to the UK, has called on Unionist leaders 
to focus on making the Protocol work rather than fighting against it, pledging the EU’s commitment 

                                                           
81 A typical import container would be manifested by the Shipping Line, the Forwarding Agent would nominate 
the container for clearance and submit the entry to CHIEF, the Port would arrive the vessel and discharge the 
container, CHIEF would return the routing for the entry and send clearance if and when applicable, the 
Shipping Line would release the container to the nominated Haulier who would then update the container 
with Vehicle or PIN details; https://www.mcpplc.com/Products-&-Services/Destin8.aspx; 
https://www.mcpplc.com/Documents/Destin8-Quick-Reference-Guide---VGM-Badge-Holders.pdf 
82 Convention on the Contract for the International Carriage of Goods by Road is a United Nations convention 
that was signed in Geneva on 19 May 1956. It relates to various legal issues concerning transportation of cargo 
by road and has been ratified by the majority of European states. The document is required for international 
road transport. CMR stands for: Convention Relative au Contrat de Transport International de Marchandises 
par la Route; https://vrioeurope.com/en/digital-transformation-ecmr-a-digital-future-for-the-cmr-document/ 
83 https://www.iru.org/what-we-do/facilitating-trade-and-transit/e-cmr; 
https://www.ewebtrans.com/blog/en/what-is-the-ecmr/ 
84 https://iosh.com/coronavirus/prevent-the-spread-of-infection/track-and-trace 
85 Andrew Lilico (2018) Forget the Irish Sea border. If we must have a backstop, how about a Celtic Sea border 
instead?,  29 July 2018; https://www.conservativehome.com/platform/2018/07/andrew-lilico-forget-the-irish-
sea-border-if-we-must-have-a-backstop-how-about-a-celtic-sea-border-instead.html 
Graham Gudgin (2021) The steps HMG needs to take on the Irish Protocol, 27 June 2021; 
https://www.briefingsforbritain.co.uk/the-steps-hmg-needs-to-take-on-the-irish-Protocol/ 
86 As Penny Mordaunt,  Paymaster General, pointed out in a debate in the House of Commons on the Northern 
Ireland Protocol on 15 July 2021; 
https://twitter.com/PompeyToryParty/status/1415684571643842560?utm_source=sendinblue&utm_campaig
n=Newsletter_19_July_2021&utm_medium=email 
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36 
 

to flexibility on its implementation if the British Government demonstrated good faith. He added 
that the EU was ‘fully committed in a constructive way to find solutions for those problems’ so long 
as it was ‘within the limits of the Protocol that we have agreed not long ago. ..[The Protocol] ‘took a 
few years to negotiate, I can guarantee that from listening to those who negotiated – and Michel 
Barnier and David Frost were among them – I can tell you that they turned every stone to try to find 
alternatives to this Protocol. No one came with a better idea – even those who attack the Protocol 
today, who would like to see it scrapped, have no alternative to the Protocol. So that what should be 
our focus. Our focus should be to implement the Protocol’.87  

Further, the EU has refused to consider any flexibility unless the UK first meets its obligations under 
the NIP as determined by the EU. Maroš Šefčovič wrote to Michael Gove, his UK counterpart on the 
Joint Committee at the time,88  saying that the NIP was ‘the only way’ to protect the Good Friday 
agreement.89 He said it was ‘the solution agreed by the UK and the EU to the significant challenges 
[raised by Brexit] designed to ensure clarity and predictability for people and businesses while 
minimising disruption. The NIP provided ‘a balanced outcome’ and was ‘a mutually agreed legal 
obligation’ that required ‘full and faithful implementation’.90 

He went on to accuse the UK Government of failing to implement a range of obligations under the 
NIP, while warning that sweeping changes to the Protocol will not be possible. He said ‘blanket 
derogations’ on certain meat and animal-derived products ‘cannot be agreed beyond what the 
Protocol foresees already’. He complained that border control posts at Belfast and Larne ports were 
‘not yet fully operational’, that controls being carried out there by NI veterinary officials were ‘not in 
compliance with the Withdrawal Agreement’, and that non-compliant consignments were still 
flowing from NI into the ROI: ‘We are thus not currently receiving the information as to how 
mutually agreed flexibilities including, e.g., the trusted trader scheme, or simplified health 
certificates are being used in practice’.  

He pointed out that the UK was informing traders sending goods from Northern Ireland to Britain 
that they do not have to submit ‘equivalent information’ to an exit summary declaration, but this 
was ‘contrary to the commitment taken by the UK’ on 17 December 2021. He also said that if the UK 
wanted to agree a common travel area for pets moving between Britain and the island of Ireland, 
and for the lifting of the ban on seed potatoes ‘and other plants and plant products’, then ‘any 
flexibility would entail the UK committing to align with the relevant EU rules’. He said he was 
‘convinced’ these issues were the result of ‘teething problems’.91 

Šefčovič may well call them teething problems, but the way the EU has implemented the NIP has led 
to political unrest in NI. There was an outbreak of rioting in by youths, some as young as 13, mainly 
from the Unionist community beginning on 29 March 2021 ‘on a scale not seen in Northern Ireland 
for years, police have said’. This has involved police officers being attacked, petrol bombs thrown 
and buses burnt.92 According to Katy Hayward, Unionists ‘feel betrayed by the British Government 

                                                           
87 https://www.theguardian.com/uk-news/2021/apr/06/northern-ireland-Protocol-critics-have-no-alternative-
says-eu-ambassador 
88 Gove was later replaced by Lord David Frost. 
89 https://ec.europa.eu/info/sites/info/files/letter_from_vp_sefcovic_to_cdl_rh_gove.pdf 
90 https://www.theguardian.com/politics/2021/feb/10/brussels-refuses-to-change-northern-ireland-Protocol-
without-uk-compliance 
91 https://www.theneweuropean.co.uk/brexit-news/europe-news/uk-accused-of-flouting-ni-Protocol-7320624 
92 https://www.bbc.co.uk/news/uk-northern-ireland-56675894; https://www.bbc.co.uk/news/uk-northern-
ireland-56664868 
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and feel that Northern Ireland’s place in the union is very much under pressure as a result, so that 
sense of insecurity definitely raises the stakes’.93 

1.3.5 UK Government’s response to the EU’s position 
 
The UK Government’s frustrations with the way that the EU has insisted on implementing the NIP 
resulted in the publication of a Command Paper on 21 July 2021, Northern Ireland Protocol: the way 
forward.94 
 
In the Introduction, Lord Frost and Brandon Lewis go into specifics: 
 

The border between Ireland and Northern Ireland has been successfully maintained without 
infrastructure or checks, and the EU Single Market has been protected. However, the 
Protocol has not delivered on some of its other core objectives, notably the explicit 
commitments to protect Northern Ireland’s place in the UK internal market and to avoid 
disruption to everyday lives. 
 
In particular, although most of the trade covered by the Protocol remains within the UK 
customs territory and internal market, under its terms each and every movement is subject 
to the same extensive processes that are designed to manage third-country trade into the 
EU. That is leading to disruption to supply chains, increased costs, and reduced choice for 
consumers, and unnecessary boundaries that risk causing wholesale diversion of trade or 
economic damage in Northern Ireland. 
 
… [O]ur relationship is currently developing in a way that is punctuated with legal challenges 
and characterised by continued disagreement and mistrust. This is in neither of our 
interests. We want to avoid a situation in which this becomes the established pattern of 
future relations with the EU ‒ not least because this is unlikely to contribute to stability in 
Northern Ireland either. 
 
The Government therefore seeks a new approach based on negotiation and the finding of a 
new and enduring consensus. …Accordingly, this Command Paper sets out a set of proposals 
which we believe will provide a stronger longer-term foundation to achieve shared interests. 
They will require significant change to the current Protocol. But they will not dispense with 
many of its concepts. We are ready to ensure that East-West processes are calibrated based 
on genuine risks, by removing undue frictions on goods remaining within the United 
Kingdom, but applying EU law processes in full to goods moving on to the EU. 

 
The Command Paper recognises ‘the default assumption that goods moving from Great Britain to 
Northern Ireland would be subject to the full checks and controls applied to goods moved from third 
countries into the EU, regardless of the ultimate destination of those goods’, but states that ‘this has 
had very significant negative consequences in practice’. 
 
It explains how the UK Government made ‘huge, indeed unprecedented, efforts to implement and 
deliver the underpinning arrangements for the Protocol’: 
 

• We have delivered four major IT systems, including the declaration, transit, safety and 
security, and goods movement systems. 
• We have put in place extensive support schemes costing over £500 million for business: 

                                                           
93 Quoted in New York Times, 9 April 2021 
94 https://www.gov.uk/government/publications/northern-ireland-Protocol-next-steps 
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o The Trader Support Service, which is forecast to cost around £360 million through to 

the end of 2022, has supported the movement of more than three quarters of a 
million consignments, with nearly 40,000 traders registered for the scheme. 

o The Movement Assistance Scheme, now confirmed in place until 2023, has already 
supported more than 140 businesses, covering the cost of more than 11,400 
certificates and 1,300 inspection hours. 

o The Government has pledged a further £150 million for a Digital Assistance Scheme 
to provide an end-to-end digital solution for agri-food certification. 

o We have explained the Protocol at all levels with businesses in Great Britain and 
Northern Ireland ‒ including bespoke, general, and targeted support at nearly 350 
industry forums which have reached a combined audience of more than 50,000 
people in the trade community; 200,000 calls to businesses; webinars for businesses 
across agri-food, customs and other requirements; 59 separate communications 
delivered to traders, reaching an audience of nearly 70,000; and Government-led 
forums such as the Brexit Business Taskforce. 

• We have funded the development of points of entry for agri-food goods in Northern 
Ireland, with nearly £50 million of investment (alongside more than £20 million in funding 
this year to support the Executive in operating the Protocol). 
• We have increased the capacity for veterinary checks, with the number of official 
veterinarians qualified to sign Export Health Certificates doubled to more than 1,800. 
• We are giving access, beyond any granted before, to the EU into UK 
customs systems, providing assurance and visibility of consignments as part of a longer-term 
programme. 

 
Despite these measures: 
 

Supply chains have been disrupted and costs increased, with staff redeployed to deal with 
new bureaucracy, impacting investment and growth. Consumers have seen real impacts: at 
least 200 companies in Great Britain have stopped servicing the Northern Ireland market; 
plants and trees long-sourced from Great Britain can no longer be stocked in nurseries or 
garden centres in Northern Ireland; supermarkets have reduced their product lines due to 
the delays and barriers in moving goods; and the costs of deliveries for those who do serve 
the market have continued to increase. The effects are felt more broadly too. Medicines are 
at risk of discontinuation because the hurdles to clear to reach the small Northern Ireland 
market make supply unviable.  
 
In turn, we have seen changes to longstanding trade flows as businesses in Northern Ireland 
either divert their supply chains, or businesses in Great Britain decide to no longer supply 
into Northern Ireland. One survey indicated that almost 30% of small businesses in Northern 
Ireland had reported a decrease in sales to Great Britain. Another survey of Northern Ireland 
manufacturers found that more than three quarters reported a negative impact on their 
business in the first three months of 2021, with almost 40% suggesting this was liable to 
persist to the continued detriment of their operations. Half of the membership of the 
Northern Ireland Chamber of Commerce believed Northern Ireland’s trade relationship with 
Great Britain under the existing arrangements had been negatively impacted, and 
half considered this would remain the case in the future ‒ with only 8% seeing positive 
benefits. Many more have noted the increased costs and the challenge that poses to their 
viability in the longer-term. Meanwhile trade between Northern Ireland and Ireland has 
increased: Irish exports to Northern Ireland are now nearly 50% higher than in May 2018, 
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with Irish exports overall up by only 15% in the same period; with that intensification even 
more pronounced in sensitive commodities such as pharmaceuticals and chilled meats.95 

To deal with the ‘societal and economic difficulties, and the trade diversion’, the Command Paper 
proposes a ‘new balance for the Protocol: one that fully respects Northern Ireland’s place in the UK 
market, while maintaining the integrity of the EU’s own market’. 

This will need to address three sets of fundamental concerns: 

First, they need to look at ways of removing the burdens on trade in goods within the UK 
while managing the real risks to the EU Single Market. The Protocol itself already accepts 
the principle of different treatment of goods depending on their ultimate destination, and 
that the parties must use best endeavours to streamline trade and avoid controls at 
Northern Ireland ports and airports. We need to find a way of ensuring that full customs and 
SPS processes are applied only to goods destined for the EU.  
 
Second, we need to look at how to ensure that businesses and consumers in Northern 
Ireland can continue to have normal access to goods from the rest of the UK on which they 
have long relied. Applying the same principle of differentiation, the regulatory environment 
in Northern Ireland should tolerate different rules, allowing goods made to UK rules and 
regulated by UK authorities to circulate freely in Northern Ireland as long as they remain in 
Northern Ireland.  
 
Thirdly, we should look to normalise the governance basis of the Protocol so that the 
relationship between the UK and the EU is not ultimately policed by the EU institutions 
including the Court of Justice. The existing arrangements are highly unusual and have not 
proven conducive to solving the issues that have arisen. We should return to a normal 
Treaty framework, similar to other international agreements including our Trade and 
Cooperation Agreement, in which governance and disputes are managed collectively and 
ultimately through international arbitration. As part of this, we also need to find ways of 
ensuring that institutions representing Northern Ireland can be more deeply involved in 
shaping and bringing into force legislation which binds Northern Ireland.  

 
The Command Paper goes on to confirm that the UK Government is willing to provide a ‘rigorous 
regime that maintains the integrity of UK and EU markets – but with processes carefully calibrated 
based on the risk goods pose and where they are headed. Goods moving on to the Republic of 
Ireland and the rest of the EU would be subject to normal customs processes, just as the Protocol 
requires now’. 
 
This would deal with: 
 

i. Trade in goods within the United Kingdom 
 
Customs 

The Protocol is clear that Northern Ireland is fully part of the United Kingdom’s customs 
territory. But this principle does not apply in practice due to the burdens of paperwork 
facing all trade moving from GB to Northern Ireland, and due to the absence of entirely 
tariff-free trade (for example where Northern Ireland traders, uniquely, have been unable to 

                                                           
95 External Trade, Goods Exports and Imports, Central Statistics Office, May 2021. 
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access either the UK’s or the EU’s Tariff Rate Quotas on products such as steel, and 
therefore face higher tariffs, because of legislation introduced by the EU after the Protocol 
was agreed). Now, with the increasing evidence of the extremely limited risks to the Single 
Market in practice, there is an opportunity to build on the ‘at risk’ concept already in the 
Protocol to genuinely differentiate trade based on its destination. 

 
One possible alternative would be arrangements under which it would be the primary 
responsibility of any UK trader moving goods to Northern Ireland to declare whether the 
final destination of those goods was Northern Ireland or Ireland. Full customs formalities 
would be required for goods going to Ireland and the UK would undertake to enforce them. 
Other goods would not require customs processes. Assurance for these arrangements would 
be provided by the requirement for all such traders to register in a light-touch scheme: in so 
doing, they would be agreeing to complete transparency of their supply chains to 
enforcement authorities, and to openness of their shipments to controls or checks on a risk-
based and intelligence-led basis. These arrangements would also address tariff burdens for 
traders bringing goods from the rest of the world into Northern Ireland that remain in the 
UK’s customs territory, and would be available to businesses and individuals moving 
consignments in post or parcels (with no requirement for declarations or tariffs on any 
consignments destined for Northern Ireland consumers). 

Sanitary and phytosanitary (SPS) measures 

In addition to the arrangements above, additional arrangements should apply as follows for 
SPS goods. 

 
For agri-food, this model would operate through the same internal UK trade scheme 
proposed for customs. The full SPS requirements of EU law would be applied for goods going 
to Ireland and the UK would undertake to enforce them. There would also still be the means 
to apply risk-based and intelligence-led controls on consignments as they move into 
Northern Ireland. But there would be no need for certificates and checks for individual items 
that are only ever intended to be consumed in Northern Ireland. 

Enforcement 

In all these areas effective monitoring and enforcement is crucial. Though the risks to the EU 
would be extremely low in practice given that trade from Northern Ireland to Ireland is less 
than 0.5% of all imports into the EU, all these arrangements need to be underpinned by 
strong reciprocal data-sharing arrangements, building on the access to information in IT 
systems already provided by the UK, and other law enforcement cooperation, to provide 
assurance that all necessary requirements are being met. On SPS goods, there would need 
to be particularly strong oversight and visibility of supply chains; appropriate labelling 
requirements so that goods could only be sold in the UK; and increased market surveillance 
to monitor compliance, with penalties for non-compliant traders. 

Unfettered access 

Protection of the UK internal market also entails preserving access for Northern Ireland 
goods to the UK market. The Government has already put in place robust protections to that 
effect: enshrining in the UK Internal Market Act 2020 full unfettered access for qualifying 
Northern Ireland goods to all parts of the United Kingdom market. 
 
The UK and EU agreed in December not to require export declarations for goods moving to 
Great Britain from Northern Ireland other than in certain very limited circumstances (for 
example CITES endangered species movements). This was on the basis that other data 
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sources, such as shipping manifests, could provide equivalent information. Following work 
with carriers and others however, it is clear that this model is not operable without putting 
in place burdensome new requirements to collect further information. We suggest that a 
new settlement should definitively eliminate these requirements except in the narrow cases 
of specifically controlled goods. This involves no risk to the EU since any goods moving to the 
rest of the UK will either be consumed there or be subject to further processes if later re-
exported. 

ii. Circulation of goods within Northern Ireland 

Under the Protocol, Northern Ireland aligns with all relevant EU rules relating to the placing 
on the market of manufactured goods. This requires products to meet EU rules if they are to 
be placed on the market in Northern Ireland, but goods approved to these rules by UK 
bodies are marked for sale only in Northern Ireland and Great Britain. The current 
arrangements have already caused difficulties for businesses trying to put goods from Great 
Britain onto the market. These will be exacerbated further once the UK moves fully onto the 
new UKCA product safety regime, leading to significant risks that many businesses in Great 
Britain simply give up trying to produce goods for the Northern Ireland market. The current 
system nevertheless enshrines the principle that there can be parallel arrangements for 
different goods in Northern Ireland, underpinned by risk-assessed regulatory checks 
performed by market surveillance authorities to limit the sale of goods beyond Northern 
Ireland. 
 
We suggest that the right way forward would be to extend this principle to provide for a full 
dual regulatory regime in Northern Ireland. Goods, whether manufactured or SPS goods, 
should be able to circulate within Northern Ireland if they meet either UK or EU rules, as 
determined by UK or EU regulators, and should be labelled accordingly. 

It may be necessary to build into these arrangements specific provisions for medicines (and a 
small number of other key sectors). Arrangements for medicines, for example, are so closely 
linked to the delivery of national health services, an essential state function for a modern 
state, and the associated regulation and control arrangements are so substantial, that the 
risk of diversion into the Single Market is extremely minimal. 
 
Moreover the current arrangements are creating considerable challenges with medicine 
supply to patients in Northern Ireland being put at risk for a number of products from the 
end of 2021. … Given the range and depth of these challenges, the simplest way forward 
may be to remove all medicines from the scope of the Protocol entirely. 

Subsidy control 
 
The Protocol at present means that Northern Ireland remains part of the EU’s subsidy 
control framework in certain areas. This is in part a result of the fact that the Protocol was 
negotiated in 2019 when neither the UK nor the EU knew the nature of commitments to be 
made on subsidy control in the future Trade and Cooperation Agreement or indeed whether 
it would be agreed at all. 
 
We now know that there are comprehensive and robust commitments in place on subsidy 
control, based around shared principles underpinning both the UK and EU regimes agreed in 
the Trade and Cooperation Agreement. These are being further strengthened through the 
UK’s Subsidy Control Bill…. These arrangements provide a more than sufficient basis to 
guarantee that there will be no significant distortion to goods trade between the UK and EU, 
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whether from Great Britain or Northern Ireland, thus making the existing provisions in 
Article 10 redundant in their current form. 
 
iii. Governance 

As we have set out above, the institutional arrangements of the Protocol have not proven 
conducive to finding shared solutions. Nor have they provided a sense of common 
ownership, instead placing problems too quickly into an adversarial setting. We should aim 
at putting in place new institutional arrangements making the UK and EU into a partnership 
of equals, both with a strong and direct interest in operating the Protocol effectively. 

The most unusual feature of the current Protocol is Articles 12(4) to 12(7), which give the 
institutions of the EU, up to and including the Court of Justice, the right to enforce major 
elements of the Protocol’s provisions. It is highly unusual in international affairs for one 
party to a treaty to subject itself to the jurisdiction of the institutions of the other, all the 
more so when the arrangements concerned are designed to mediate the sui generis 
relationship between the EU and its Member States. The UK refused to accept this in the 
negotiations on the Trade and Cooperation Agreement, and only agreed to it in the Protocol 
because of the very specific circumstances of that negotiation. 

These arrangements are highly unusual and have not supported problem-solving in the 
context of a divided society ‒ indeed they have arguably increased rather than reduced 
tensions. They have also contributed to a false sense of separation between Great Britain 
and Northern Ireland, as trade arrangements operated within one part of the United 
Kingdom are ultimately overseen outside of it. 

In devising alternative dispute settlement arrangements, our starting point should be to 
return to a normal treaty framework, similar to other international agreements including our 
Trade and Cooperation Agreement, in which governance and disputes are managed 
collectively and ultimately through international arbitration. It may be desirable to also put 
in place enhanced consultative processes to provide a framework for effective discussion 
and resolution of issues that arise. 

These changes will of course require a subsequent agreement, as envisaged under Article 
13(8) of the Protocol, in order to amend, at least in part, certain provisions. We consider 
that such an amendment would fundamentally strengthen the Protocol’s ability to meet its 
core objectives and, in particular, Article 1(1) and 1(3). 

To provide space for these discussions, the Government believes it is vital to provide 
certainty and stability for businesses in Northern Ireland in the short term. Accordingly, we 
believe we and the EU should agree a ‘standstill’ on existing arrangements, including the 
operation of grace periods in force, and a freeze on existing legal actions and processes, to 
ensure there is room to negotiate without further cliff edges, and to provide a genuine signal 
of good intent to find ways forward. 

In response to the Command Paper, the EU announced that it would pause its legal action against 
the UK for alleged infringement of the NIP – unilaterally extending the grace period for food, parcels 
and pets entering Northern Ireland from Great Britain ‒ in order to  create the ‘necessary space’ to 
consider UK proposals for reforming the deal.96 While the EU said it would not renegotiate the NIP,97 
it would ‘consider any proposals that respect the principles’ of the deal. The EU had already 
published proposals for simplifying some aspects of the Protocol, including a plan for ensuring the 

                                                           
96 https://www.bbc.co.uk/news/uk-northern-ireland-57986307 
97 https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_21_3821 
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continued supply of medicines from Great Britain to Northern Ireland, but the UK Government said 
they did not go far enough.98 

David Henig, UK director at the European Centre for International Political Economy, described the 
situation as a ‘stalemate’.99  

1.3.6 The EU’s response to the Command Paper 

On 13 October 2021, the EU responded to the Command Paper with a four-part proposal to ease the 
burden on companies transporting goods into NI from GB:100 

• Customs: EU customs officials would establish a risk-based system that would allow 
companies in NI to submit simplified paperwork for any shipments from GB by using real-
time data to monitor trade across the Irish Sea. The EU and UK would agree a list of goods 
not deemed to be at risk of entering the ROI which would not be subjected to trade tariffs 
and would use an ‘express lane’ to enter NI with little to no checks. This would reduce 50% 
of customs checks. The EU wants to monitor every step in the supply chain to ensure only 
goods meeting EU standards can enter NI. This is similar to the ‘maximum facilitation’ or 
‘max fac’ proposal, previously recommended by Brexit-supporting MPs in 2018-19, which 
included fast-tracking imports and exports from recognised authorised economic operators 
and the bilateral development of innovative IT solutions that avoid the need for goods 
vehicles to stop for border inspections. 
 

• Sanitary and phytosanitary requirements (SPS): Given that the UK no longer follows EU 
animal and plant health rules, the EU has offered a bespoke arrangement ‒ which it said 
goes beyond anything offered to other non-EU members ‒ that would eliminate 80% of 
checks on meat and plants being shipped to NI from GB. To end the ‘Sausage War’, the EU 
and UK would agree a list of food products considered to be of ‘significant national 
importance’, such as Cumberland sausages, that would be excluded from the list of chilled 
meats that the EU bans from entering the Single Market. The EU has also proposed reducing 
the volume of paperwork that GB companies must submit when sending food products to NI 
from one customs declaration for each different food type to from one customs declaration 
per lorry. However, the EU has refused to offer any concessions on the movement of pets, 
such as dogs, cats and ferrets, between GB and NI unless the UK agrees to dynamically align 
to its SPS rules. 
 

• Medicines: The EU is prepared to offer a derogation allowing pharmaceutical firms based in 
GB to continue supplying cheap generic medicines to NI without moving their regulatory 
functions, such as quality control testing, to the EU, as required under existing EU rules. 
 

• Governance and democratic oversight: The EU proposes to improve dialogue with 
stakeholders in NI over the functioning and implementation of the NIP by setting up 
structured forums to discuss problems, such as customs procedures and health policy, that 
arise from the measures taken to avoid a hard border, with the aim of making the 
application of the NIP more transparent. The EU also wants to strengthen ties between the 
NI Parliament and the EU-UK parliamentary assembly set-up as part of the EU-UK Trade and 
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Co-operation Agreement. This proposal is designed to deal with concerns about the 
European Court of Justice will continue to have jurisdiction in NI without the democratic 
consent of the population.  
 

The EU has, however, refused to offer a wholesale renegotiation of the NIP and said it would not 
accept the proposal made in the Command Paper to replace the ECJ with the international 
arbitration panels that it accepted in the TCA.  

There was a mixed reaction to these proposal from Brexit-supporting MPs. Steve Baker MP said the 
proposal sounded 'sensible'. However, David Jones MP, the deputy leader of the European Research 
Group of Conservative MPs, warned:101 ‘Lord Frost has to stand firm because the whole point is that 
we will not complete our departure from the European Union until every part of the UK is no longer 
subject to the jurisdiction of the ECJ. We can’t leave it with simply a bit of tinkering at the edges. 
What they appear to be suggesting is that they would apply the Protocol in the way that we thought 
they would be applying it at the outset. So it’s quite clear that they are not beyond using the 
Protocol as a weapon against the UK and I frankly wouldn’t trust them not to do the same again’. 

Harry Western and Caroline Bell pointed out that the EU claimed its proposals would eliminate 50% 
of customs checks and 80% of SPS checks, but the ‘NIP is not supposed to cause trade frictions but to 
avoid them’. They continued: ‘close examination shows that the reality of these proposals does not 
live up to the hype, and there is a nasty sting in the tail on governance which would actually extend 
the EU’s tentacles into matters of UK sovereignty’. In particular: 

• SPS trade 
o The proposals for reduced levels of SPS checks are heavily caveated: levels of checks 

will still have to take place based on the EU’s notoriously trigger-happy risk 
assessment system, and some meat and plant products in mixed loads would still 
need individual certification. 

o Smaller retailers will not be relieved of the burdens of paperwork. The suggested 
facilitations will only be available to a subset of authorised traders and 
establishments – this will mostly be larger firms. 

o Food and drink products would need to be compliant with the rules of origin in the 
UK-EU trade agreement. A large proportion of goods sent to NI supermarkets from 
GB will have at least some foreign content (this applies both to raw food, over 40% 
of which consumed in the UK is imported, and prepared food products which will 
often use a variety of imported ingredients), so this is a new and burdensome 
demand which fails to recognise that Northern Ireland is part of the United Kingdom 
and the UK’s internal market. 

o Crucially, the EU is demanding continued alignment of GB production standards with 
EU rules as a requirement for these proposed easements – the extent of this 
required continued regulatory alignment is unclear. It applies at least to production 
of chilled meats but the small print of the EU papers suggests it might apply to other 
areas too. This is an attempt to reintroduce dynamic alignment with EU regulations 
into UK law and crosses a major British red line. As such, it renders the proposal 
unacceptable. 

o The EU is also demanding the construction of border inspection posts in NI, which is 
politically a very sensitive issue. Insistence on border infrastructure, when the 
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Protocol was devised to avoid such infrastructure on the NI/ROI border and is not 
supposed to impact everyday life in NI, shows an alarming disregard for the Good 
Friday Agreement, Northern Ireland’s unique history and Britain’s sovereignty. 
 

• Customs formalities 
o A 50% reduction is wholly insufficient. Northern Ireland is in the customs territory of 

the United Kingdom. It therefore follows that only goods destined for the Irish 
Republic and transported through Northern Ireland should be subject to customs 
procedures. 

o The customs proposals are not fleshed out. In particular, while the EU is suggesting a 
wider scope for the ‘not at risk’ category of goods entering NI from GB, there is very 
little detail on this. 

o The EU is demanding that EU representatives in NI undertake monitoring and 
compliance roles, including audits and inspections. This is a power grab. The EU has 
no role implementing customs law in a non-Member State. 

o The EU proposes that unilateral measures be allowed by the EU in case of failure of 
UK authorities or traders to react to or remedy an identified issue. This would simply 
open the door to ongoing interference and troublemaking by the EU in Northern 
Ireland. 
 

• Medicines 
o The proposals would not necessarily do this for new – including life-saving – drugs 

where a ‘case by case’ approach would remain. 
o Moreover, the UK would be required to ‘fully apply the relevant Union legislation on 

medicines – on quality, safety, efficacy, pharmacovigilance and batch testing and 
release’ when issuing authorisations for NI. Once again, this is dynamic regulatory 
alignment by the back door which would affect the entire UK. Think of the delays 
and deaths there would have been had such conditions applied to the development 
of covid vaccines. 
 

• VAT 
o Again, the EU’s proposals fail to address the anomaly which keeps Northern Ireland 

in the EU’s VAT regime, even though no VAT is remitted to the EU and VAT rates are 
different between the UK/NI and the Irish Republic. The inclusion of EU VAT law in 
the Protocol was only conceded at the last minute during negotiations after the 
Benn Act102 made leaving without a deal impossible. But EU VAT legislation is 
already having a negative impact on the second-hand car market in Northern 
Ireland, and as time goes on and VAT systems diverge, problems will only increase. 
And if at some stage the UK decided to replace VAT, how could NI be left behind and 
subject to the tax rules of a foreign entity over which it has no say? 

 
• Governance – another power grab 

o The UK wants the ECJ’s role in dispute settlement on the NIP removed and replaced 
with a normal treaty framework featuring bilateral engagement and where 
necessary independent arbitration – on the correct grounds that the ECJ cannot be 
an impartial arbiter of such disputes. And as the EU has already threatened to 
retaliate on perceived infractions through suspension of the TCA, adding the 

                                                           
102 The Benn Act (9 September 2019 ) obligated the UK government not to leave the EU without a Withdrawal 
Agreement with the EU; https://www.instituteforgovernment.org.uk/explainers/benn-act 
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Protocol to the TCA and using that governance framework is entirely appropriate. 
The EU proposals have nothing to say on this, but Brussels has made it clear in 
recent briefings that it will resist removing the ECJ role. 

o Instead, the EU has proposed ‘enhanced engagement with Northern Ireland 
stakeholders’ via ‘structured groups’ which would deal directly with the 
Commission, by-passing the British Government. This is a brazen attempt to gain a 
voice and a legal governance status over the affairs of a part of the United Kingdom 
and would constitute a major breach of British sovereignty. 

 
Western and Bell concluded: ‘The UK should continue to press for a much lighter touch approach, 
with all GB to NI trade entirely exempted from both customs formalities and SPS checks. A system of 
data collection by the UK authorities on GB to NI trade flows, augmented by data sharing with the 
EU and intelligence-led spot checks to prevent cross-border leakage, should be quite sufficient to 
protect the EU Single Market. The fact that the EU Single Market has not been in any way damaged 
or subverted by GB to NI flows over the last nine months – when a large chunk of these flows has 
been freed from most formalities by grace periods – is proof of this proposition. If the Protocol is to 
survive, the EU needs to agree solutions which respect the UK’s sovereignty, customs territory and 
internal market, and stop trying to turn Northern Ireland into an EU controlled backwater’.103 

Lord Frost, in a speech in Lisbon, said:104 ‘The problem with the Protocol at the moment is that EU 
law, with the ECJ as the enforcer of it, is applied in Northern Ireland without any sort of democratic 
process. That, I think, has to change. If we find governance arrangements people can live with and 
the Protocol genuinely has consent across communities in Northern Ireland. We need to find 
arrangements in Northern Ireland that work to support the Good Friday Agreement and that means 
all its dimension ‒ East-West, North-South. We're asking everyone to be flexible, find compromises, 
look at things in a different way so as to work within this very delicate, sensitive, political situation. 
The current agreement was not working and that fundamental change was necessary if it was to 
survive. The UK was prepared to trigger Article 16 of the NIP if that could not be achieved. It is the 
UK Government that governs Northern Ireland as it does the rest of the UK. Northern Ireland is not 
EU territory. It is our responsibility to safeguard peace and prosperity and that may include using 
Article 16 if necessary’. 

Arlene Foster, the former First Minister of Northern Ireland, pointed out that:105  

Some of the [EU’s] proposals include those which were rejected as ‘unicorn’ thinking back in 
2018-19 - what a pity the EU did not engage with maximum facilitation proposals put 
forward at that time. The new proposals, whilst a step forward, do not come close to dealing 
with the fundamental problems of the Protocol. The proposals don’t address the issues of 
State aid or VAT regimes and most important of all they do not deal with the issue of leaving 
NI subject to the jurisdiction of the European Court of Justice. 

The sovereignty of part of the United Kingdom has been ceded to the European Court of 
justice under the Protocol and in Lord Frost’s speech in Lisbon and the Government 

                                                           
103 https://www.briefingsforbritain.co.uk/the-eus-new-proposals-on-the-northern-ireland-protocol-massively-
overhyped-and-very-underwhelming/ 
104 https://www.express.co.uk/news/politics/1505510/brexit-news-lord-frost-eu-warning-protocol-article-16-
sefcovic-latest-vn 
105 https://www.express.co.uk/comment/expresscomment/1506504/EU-news-Northern-Ireland-brexit-latest-
news-arlene-foster-sefcovic-protocol 
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Command paper of July this was flagged up as something that needed to be addressed. It 
hasn’t been and therefore there is still a way to go. 

Commentators in the Republic of Ireland feign distress when the ECJ is mentioned and one 
went as far to say that it was a theoretical issue. Let’s be clear ‒ the constitution of the UK is 
not a theoretical issue and is actually the reason why some of us voted to leave the EU 
hegemony. And if its only a theoretical issue, why would they get so wound up about 
removing control of the court and instead having independent arbitration. 

As for the other reaction to Lord Frost’s speech by politicians and commentators in the 
Republic of Ireland it has all been boringly predictable. Leo Varadkar the deputy Prime 
Minister told us the British Government could not be trusted whilst the former Irish 
Ambassador to the UK, Bobby McDonagh, lost all sense of diplomacy when he shrieked on 
twitter, ‘Its beyond time for all decent people who care about the rule of law and Anglo/Irish 
relations to disassociate themselves from David Frost’s behaviour’ hyperbole at its best, 
indeed when it comes to taking offence nobody does it better. 

The truth is that the pre-briefing before the EU released its papers on the Protocol falls far 
short of what is actually in the documents. There are so many caveats that it is sometimes 
difficult to follow, but I shouldn’t worry about that apparently, I should just welcome it as a 
great deal - so say the Remainers still fighting the 2016 referendum. The same people who 
told us that we needed to rigorously implement the Protocol are now hailing Šefčovič’s 
latest offering as wonderful news. 

Thankfully the NI Chamber of Commerce took a more balanced approach. In their statement 
they acknowledge that the proposals go some way to reducing the complexity of the 
Protocol but they are no means enough for all businesses especially small businesses. 
Problems for business, lower consumer choice and higher cost, State aid, VAT differentials 
but most importantly of all no move on the ceding of sovereignty to the European Union. 

Our Government has an opportunity to fix and replace this disastrous Protocol foisted upon 
the British citizens of Northern Ireland. I only hope that Lord Frost supported by the PM can 
hold the line and remember that if you weaken NI's place within the Union you weaken the 
whole basis of the United Kingdom itself. 

A period of negotiation on the EU’s proposals will follow. However, it is clear that the proposals are 
still a long way from satisfying the principles for modifying the NIP set out in the Command Paper: 
elimination of the jurisdiction of the ECJ in NI or indeed elsewhere in the UK; the elimination of the 
provisions that restrict State aid; and the elimination of EU law in NI so that there would be no 
checks, restrictions, or inspections on trade between GB and NI, except based on either risk-based 
mutual enforcement, where risk is objectively and reasonably determined, or a smart border.  

Despite this, an EU official made it clear that: ‘Should the UK insist on its constitutional concerns 
then there remains a very big gap between the ideas we’re putting on the table today and what the 
UK Government is asking for. There won’t be a further governance package in addition to what 
we’re presenting today’.106 The EU’s Ambassador to UK added: 'When you play football, you need a 
referee which is the ECJ'.107 

                                                           
106 https://www.express.co.uk/news/politics/1505898/brexit-latest-eu-proposal-uk-northern-Ireland-evg 
107 https://www.express.co.uk/news/politics/1506787/brexit-news-uk-eu-northern-ireland-protocol-
european-court-of-justice-ecj 
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A UK Government source commented: ‘The PM and David [Frost] are very keen that if we are to 
come to an agreement it is one that will endure forever, which is why the ECJ is so central to it. 
There has to be a governance and arbitration process, it just can’t be the European Court. But the EU 
does accept other international arbitration mechanisms in its dealings. If they can move on that then 
we could be onto something. Without new arrangements on governance the Protocol will never 
have the support it needs to survive. It is a fundamental issue which needs to be addressed if the 
Protocol is to be put on a sustainable footing’.108 

2. The AstraZeneca vaccine contracts 
 
We will now turn to the AstraZeneca vaccine contracts with the UK and EU, respectively. Of 
particular interest is the EU’s response when things went wrong with the contract. 
 
2.1 The best and worst of contracts 

The British-Swedish company AstraZeneca (AZ) signed two contracts to deliver a vaccine against 
Covid-19, one with the UK and the other with the EU.  For the UK, it was the best of contracts. For 
the EU, the AZ vaccine contract was clearly a contract that the EU did not understand and it turned 
out to be the worst of contracts. But did it accept that the contract should be ‘implemented in full’ 
according to the terms of the contract? The answer is an emphatic NO. 

We will begin with the UK contract. The Oxford-AZ vaccine was developed at Oxford University with 
funding from British taxpayers ‒ with no guarantee that the investment would pay off. The UK 
Government then arranged for the vaccine to be produced by AZ and it helped the company set up 
three production plants in the UK and two on the Continent, with £65m of public funding.  
 
The UK Government then agreed a contract for delivery of 100m doses of the vaccine, long before it 
had been approved by the UK’s health regulators.  This turned out to be a brilliant contract. And all 
credit goes to those in government ‒ such as Alok Sharma, then Business Secretary109 ‒ who decided 
not to join the EU’s procurement effort, to the chagrin of many politicians and scientists: ‘This 
government’s stubborn unwillingness to work with the European Union through the current crisis is 
unforgivable’110 and ‘Brexit threatens UK’s ability to respond to a future pandemic’.111 Instead, Kate 
Bingham, a venture capitalist with 30 years’ experience in the pharmaceutical industry, was put in 
charge of the UK Government’s Vaccine Taskforce on 16 May 2020, and quickly signed deals with AZ 
and Pfizer/BioNTech.112  
 
AZ said: ’At the time of signing the agreement with Oxford University in mid May 2020, AstraZeneca 
entered into a binding agreement to supply the vaccine to the UK Government, allowing for the 
development of a dedicated supply chain for the UK’.113  AZ agreed to supply the vaccine to the UK 
Government and others at cost price once it has the manufacturing capacity. 

                                                           
108 https://www.telegraph.co.uk/politics/2021/10/14/lord-frost-raises-prospect-eu-court-compromise 
109 https://www.theguardian.com/world/2020/jul/10/uk-has-opted-out-of-eu-coronavirus-vaccine-
programme-sources-say 
110 https://www.theguardian.com/world/2020/jul/10/uk-poised-to-shun-eu-coronavirus-vaccine-scheme 
111 https://www.theguardian.com/world/2020/mar/14/why-brexit-will-delay-uk-getting-vaccine-and-cost-
more 
112 https://www.sciencemuseumgroup.org.uk/blog/coronavirus-how-the-uk-backed-vaccine-winners/ 
113 https://www.telegraph.co.uk/news/2021/02/19/astrazeneca-vaccine-contract-did-not-give-britain-priority-
eu/ 
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The EU, by contrast, did nothing but dither.  It insisted that it negotiates all vaccine deals on behalf 
of all Member States.  It used trade negotiators to do this, not experts in vaccine design, 
manufacturing and distribution. The main concerns of these trade negotiators was to drive down the 
price that the EU paid for the vaccine and that the companies producing the vaccine accepted 
‘liability and indemnification’.114  The EU did not sign a deal with AZ until 27 August,115 three months 
after the UK agreed a deal: it ordered 300 million doses at a cost of €336 million, with an option for a 
further 100 million doses. It did not approve the AZ vaccine until 29 January 2021. 

But driving down the price and subsequently being critical about the vaccine’s efficacy is not much 
use if you cannot get hold of the vaccine for love nor money.  And this is what happened.  The EU 
had planned to vaccinate 70% of its adult population by the summer of 2021. But the late order 
meant that the EU would get only about a quarter of the 100 million vaccines it was expecting to 
receive by March.116 The main reason for this is that AZ was still delivering the UK contract of 100 
million doses at its two UK plants.117 The firm’s CEO, Pascal Soriot, has said that ‘With the UK, we 
have had an extra three months to fix all the glitches we experienced’ and also that the AZ contract 
with the EU was on a ‘reasonable best effort’ basis to provide vaccines, without compelling the 
company to stick to a specific timetable, whereas the UK contract committed it to delivering 
vaccines to the UK first: ‘As you could imagine, the UK Government said the supply coming out of the 
UK supply chain would go to the UK first. The contract with the UK was signed first and the UK, of 
course, said “you supply us first”, and this is fair enough. This vaccine was developed with the UK 
Government, Oxford and with us as well’.118 AZ said it would produce the EU vaccine at its two new 
plants on the Continent, but these have faced teething problems – as did the two UK plants when 
they were set up. 

However, the EU did not accept this at all.  It demanded that millions of British-made AZ vaccines be 
diverted from the UK to the EU to fulfil its contract with the EU. Stella Kyriakides, the EU’s Health 
Commissioner, said: ‘We reject the logic of first come, first served. That might work at the 
neighbourhood butchers but not on our contracts and not in our advanced purchase agreements. 
…AstraZeneca was contractually obligated to use UK factories to supply Brussels. It has contractual, 
societal and moral obligations to use all its facilities to make up the shortfall, and that there was no 
hierarchy of factories’.119 This view was reinforced by Commission President, Ursula von der Leyen, 
who insisted that ‘the contract is crystal clear’ and that the AZ vaccine must be delivered on time.120 
This was supported by MEPs such as Véronique Trillet-Lenoir who says ‘We must make sure 
AstraZeneca isn’t giving preference to the highest bidder, and more specifically the UK, which is 

                                                           
114 https://www.telegraph.co.uk/business/2021/02/02/furious-germany-will-not-forget-eu-vaccine-disaster-
brussels/ 
115 https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1524 
116 https://www.bbc.co.uk/news/world-europe-55852698 
117 https://www.theguardian.com/business/2021/jan/28/astrazeneca-may-have-to-renegotiate-covid-vaccine-
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talks/ 
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paying more for its vaccines than the EU’.121 She has clearly forgotten that the UK invested seven 
times as much public money per capita as the EU to find an effective vaccine.122  

2.2 Comparison between the two contracts 

What do the UK and EU contracts with AZ say? Politico has compared both contracts:123 

• Similarities 

While the UK contract is written subject to English law and the EU contract is written subject 
to Belgian law, both contracts say all parties will make their ‘best reasonable effort’ to 
deliver the vaccine. 

• Differences 
 

o Greater drafting precision 

The UK contract was drafted by lawyers with significant experience of purchasing 
agreements, specifically drug-related. The EU contract shows a ‘lack of commercial common 
sense’.  

The UK contract states that if any party tries to force or persuade AstraZeneca or its 
subcontractors to do anything that could hold up the supply of the vaccine doses, the 
Government may terminate the deal and invoke punishment clauses. 

The EU can only withhold payments until the company delivers the goods, or until it helps 
find more producers to make the vaccine. The EU also waived its right to sue AstraZeneca 
in the event of delivery delays. 

o Stronger supply chains 

The UK contract is specific about the entire Oxford-AstraZeneca supply chain. It commits AZ 
to ensuring that the UK supply chain ‘will be appropriate and sufficient’ for delivering the UK 
doses, otherwise AZ was committed to meeting any shortfall from elsewhere, including 
‘other manufacturing facilities in Europe’, in the Netherlands and Germany. 

The EU contract was less clear, even as to where its plants would be. It simply states that AZ 
will just make its ‘best reasonable efforts’ to supply and manufacture the vaccines in the EU, 
which in the contract includes the UK plants. However, AZ used a Belgian subcontractor, 
Thermo Fisher Scientific (originally Novasep), to supply the EU with its vaccines, as well as a 
US plant in Maryland. It did not in the event supply from the UK plants to deliver the EU 
contract because the UK contract took precedence. 

o Earlier timelines 
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Although the UK contract was formally signed on 28 August 2020, a day after the EU 
contract, the UK signed a binding agreement in May establishing ‘the development of a 
dedicated supply chain for the UK’, making the UK Government a ‘major shareholder’ in the 
vaccine’s development, with seats on Oxford-AstraZeneca joint liaison committees.  

An official familiar with the situation said that ‘Protecting the UK‘s supply was a central 
objective ... as that was being negotiated from April onwards. …There is absolutely no way 
that AstraZeneca would have been able to enter a contract which gave away equal priority 
of access to the UK doses’. 

Four EU countries — Germany, the Netherlands, France and Italy — signed a ‘bare-bones’ 
agreement in June to obtain up to 300 million doses of the vaccines. But over the summer, 
this was transferred to the European Commission which insisted on managing the formal 
purchasing agreement for the whole EU. 

o Stronger enforceability in court 

The UK Government contract is subject to English law and the EU contract is subject to 
Belgian law.  

Under English contract law, it is the words that count, not the intention behind them. Under 
Belgian law, the purpose of the contract is given more weight, in line with the ‘purposive’ 
approach.124 So while the EU contract may be less precise, it can still carry weight in a court 
of law. It is more detailed in setting out what it means by best reasonable efforts, with a 
preamble which spells out the need for vaccines during the pandemic.  

o More micromanagement 

The UK contract specifies a clear delivery schedule and AZ must use its ‘Best Reasonable 
Efforts to keep as close to the original delivery schedule’ as possible, with 30 days advance 
notice of the precise number of doses, and then ‘AstraZeneca may not adjust the Delivery 
Schedule without the prior consent’ of the Government, although a ‘minor variance’ to the 
delivery schedule, up to five business days, is permitted ‘due to the unpredictable nature of 
the Manufacturing of the Products’, as long as the Government is notified.   

The EU contract does specify such details about the delivery schedule or changes. But it does 
specify that if AZ is in breach of the contract, the EU can appoint another producer to 
complete the contract at AZ’s expense or present plans to contact other producers ‘to 
increase the available manufacturing capacity within the EU’, but without any timeline 
specified.  The contract also says the EU should use their ‘Best Reasonable Efforts’ to help AZ 
secure enough drug substance, vials and other materials to produce its vaccines, and the 
company should report to the EU at ‘regular intervals’ on whether it can meet its supply 
promises. AZ will ‘promptly notify the Commission if it encounters difficulties in this regard 
that place at significant risk AstraZeneca’s ability to manufacture or sell the Vaccine Doses as 
contemplated by this Agreement’. 

The contract says the EU may suspend payments if AZ fails to deliver, specifically stating that 
AZ may not have any impending contracts that would hinder its ability to supply the EU. 
However, it also spells out that if AZ’s performance is ‘impeded by any such competing 
agreements, AstraZeneca shall not be deemed in breach’ of the EU contract. Further, the EU 
waived its right to sue AZ if there are delivery delays. 
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At the beginning of 2021, AZ informed the EU that it would receive 70 million fewer doses in 
the first quarter of 2021 than it was expecting. 

Further evidence of weaknesses in the AZ contract – it did not include provisions to illustrate the 
consequences if the drug maker failed to deliver on time – come from warnings from consultancy 
firm Deloitte to the Belgium Government, leaked in April 2021: ‘the advance purchasing agreement 
does not provide for sanctions when the delivery dates and quantities are not respected’. But the EU 
concluded that, although ‘it would be desirable to amend some of the provisions’, it was too late to 
make alterations to the contract before it was signed on 27 August 2020.125 

The legal position is therefore clearcut, so how have the EU (and Member States) responded to AZ’s 
delays in delivering the contract? 

2.3 The EU’s response to AZ’s delays 

The EU’s failure to write a good contract with AZ lies exclusively at the door of European Commission 
President, Ursula von der Leyen (UVL).126 But far from apologising and resigning, she threatened to 
trigger Article 122 of the  Lisbon Treaty, which would permit the EU to take direct control of AZ’s 
factories making the vaccine on the Continent, steal intellectual property (i.e., the vaccine formula), 
and block vaccine exports to the UK, unless the UK Government surrendered British vaccines to the 
EU.127  She said: ‘Open roads run in both directions, and this is why we need to ensure that there is 
reciprocity and proportionality’.128 Yet AZ was doing no more than honour its contracts with its 
customers in the order that those contracts were signed and doing this at cost price.  Yet UVL wants 
to jump the queue. Dominic Raab, then British Foreign Secretary, accused UVL as ‘acting like a 
dictator’.129  

The EU’s response can be explained in terms of two features of EU law: the ‘purposive approach’ 
and ‘direct effect’. At the heart of the EU legal system is the ‘purposive approach’130 to the 
interpretation of laws, which seeks to look for the purpose of the legislation before interpreting the 
words.  Also significant is the principle of ‘direct effect’:131 by virtue of the doctrine of the supremacy 
of EU law, EU law takes precedence over (certain) domestic laws.132  The EU was trying to use these 
principles to override a contract written in domestic Belgian law on the grounds that whatever the 
contract says, the ‘purpose’ of the contract was to deliver the vaccines to the EU and this took 
precedence over any other contract, including the UK’s contract with AZ. 
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Next consider what happened in the Netherlands where the Halix factory is located in Leiden. This is 
one of the factories on the Continent that AZ planned to use to produce the vaccine. The UK 
Government invested £21 million in the factory in April 2020 to increase production capacity.133 At 
the time, Oxford University wrote to the Dutch Prime Minister, warning him that ‘In order to avoid 
major delays, production capacity must now be increased’.134 The Dutch Government was offered 
the opportunity to co-invest in the factory in order to secure vaccine doses, but failed to contribute a 
single euro. The EU would have secured millions of AZ doses had the Dutch Government acted more 
decisively, according to someone with knowledge of the situation. But the EU itself also failed to 
invest in the plant: ‘We have checked for any EU funding possibly given to Halix under EU financial 
instruments but could not identify any support’. British engineers worked at Halix over Christmas 
2020 to improve production, so it could produce five million doses a month. The UK therefore 
reasonably expected to receive the vaccines from the factory. 

However, Thierry Breton, the EU’s Internal Market Commissioner, said ‘zero’ AZ jabs made on the 
Continent would be shipped to the UK until the company fulfilled its commitments to Europe: ‘We 
are just here again to make sure that the [AstraZeneca contract with the EU] is delivered…But we 
have nothing to negotiate’. President Emmanuel Macron of France supported this, but the EU fell 
short of imposing an export ban at a summit on 25 March 2021, but did not rule out a future ban.135 
 
Steve Baker MP, deputy chair of the Covid Recovery Group in the House of Commons, said: ‘We 
invested in this plant. We have contractual entitlements to vaccines. If the EU disagrees with those 
entitlements, they have the option of going to court. Even in my worst Eurosceptic moments, I 
would never have dreamt the EU would behave like this’. 

But it gets worse. Jean-Yves Le Drian, the French foreign minister, said the EU will not be 
‘blackmailed’ by the UK on Covid vaccines, because it doesn’t have enough second doses stored up.  
He said the EU will not ‘pay the price [for the UK’s decision to prioritise the number of people getting 
a first dose] knowing there will be problems with the second one. You can't be playing like this, a bit 
of blackmail, just because you hurried to get people vaccinated with a first shot, and now you're a 
bit handicapped because you don't have the second one. …The UK [will have to come begging for 
shipments from Europe to] fully vaccinate [its population]. …A cooperative relationship must be 
found with the UK so that AstraZeneca fulfils its signed commitments with the EU, but we can't 
accept any sort of blackmail’. He added: ‘Of course, AstraZeneca has been an issue...We had a 
problem with this company. We have the tools and will make sure everything stays in Europe until 
the company will come back to its commitments’.136  MEP Pascal Canfin said the EU was still ‘ready 
to block exports’ to the UK, warning that ‘April is going to be very complicated for London’.137  MEP 
Phillippe Lamberts has accused AZ of a ‘culture of dishonesty, overpromising and underdelivering by 
massive amounts. …Everything points to a company that cannot be relied on’.138 

This is a truly remarkable series of statements. They relate to a vaccine developed at Oxford 
University with funding from British taxpayers ‒ with no guarantee that the investment would pay 
off. The UK Government then arranged for the vaccine to be produced by AZ and it helped the 
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136 https://www.telegraph.co.uk/politics/2021/03/26/vaccine-passport-covid-uk-eu-export-ban-astrazeneca-
boris-johnson/; https://www.express.co.uk/news/politics/1415320/France-EU-vaccine-news-Jean-Yves-Le-
Drian-UK-EU-Commission-export-ban-latest 
137 https://www.telegraph.co.uk/politics/2021/04/02/macrons-turmoil-home-threatens-eu-project/ 
138 https://www.telegraph.co.uk/business/2021/03/25/europes-anglo-saxon-phobia-proving-deadly 

https://www.telegraph.co.uk/news/2021/04/01/british-taxpayers-funded-eu-factory-heart-vaccine-row
https://www.telegraph.co.uk/politics/2021/03/26/vaccine-passport-covid-uk-eu-export-ban-astrazeneca-boris-johnson/
https://www.telegraph.co.uk/politics/2021/03/26/vaccine-passport-covid-uk-eu-export-ban-astrazeneca-boris-johnson/
https://www.express.co.uk/news/politics/1415320/France-EU-vaccine-news-Jean-Yves-Le-Drian-UK-EU-Commission-export-ban-latest
https://www.express.co.uk/news/politics/1415320/France-EU-vaccine-news-Jean-Yves-Le-Drian-UK-EU-Commission-export-ban-latest
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company set up two production plants in the UK and two on the Continent.139  The UK Government 
agreed a deal in May 2020 for delivery of the vaccine, long before it had been approved by the UK’s 
health regulators. AZ agreed to supply its vaccines globally ‘on a best reasonable efforts basis’ at cost 
price once it has the manufacturing capacity. Yet the EU is threatening to block exports of the 
vaccine to the UK. 

But even this was not enough for the EU.  It now demanded that AZ’s contract with the UK changed. 
MEP Anna Cavazzini said the UK should ‘rewrite’ its AstraZeneca contract to remove the UK priority: 
‘I would also really like to have this “UK first” clause deleted from the contract because if 
AstraZeneca is not able to fulfil its contract with the EU why should we not share this problem. Why 
should then the UK get all the vaccines, this is really something that is a little bit unfair and ideally I 
think this clause should be kicked out of the contract’.140 

In fact, the EU decided not to rewrite the contract. Instead, on 9 April 2021, Thierry Breton, the EU’s 
Internal Market Commissioner, ordered AZ to send all future batches made at the Halix plant to the 
EU (i.e., six million doses every month): ‘I organised a video teleconference between the CEO of Halix 
and the CEO of AstraZeneca, and finally the CEO of AstraZeneca recognised that all the production of 
Halix was planned to support the EU delivery. That is all I can tell you’.141 

While the EU accused AZ of breaking its contract after it announced that it would not be able to 
deliver tens of millions of promised doses due to production problems and wanted the contract 
changed so the EU can get its AZ doses sooner,  Pfizer, Moderna and Novavax have also experienced 
production delays in the EU, but they have not been subject to anywhere near the public criticisms 
that AZ received.142  

2.4 The EU began a coordinated attack on the efficacy of the AZ vaccine, leaving them with ‘blood 
on their hands’ 

Angered by AZ’s delivery delays, EU leaders began questioning the efficacy of the AZ vaccine. 
Emmanuel Macron in France dismissed the AZ vaccine as being ‘quasi-ineffective’ on older people.143 
Angela Merkel in Germany said she would not take the AZ vaccine because she was too old.144 And a 
number of EU states ‒ Germany, Italy, France, Spain, the Netherlands, Norway, Denmark and 
Bulgaria ‒ suspended the vaccine for use in younger people because of a possible link to blood 
clots.145 Denmark later became the first country in the world to stop using the AZ vaccine because of 
a possible link with cerebral venous sinus thrombosis (CVST), a brain blood clot.146   

                                                           
139 This was a smart move by the UK government, because Oxford had initially wanted to link up with Merck, 
but Merck later abandoned its vaccine development programme; https://www.merck.com/news/merck-
discontinues-development-of-sars-cov-2-covid-19-vaccine-candidates-continues-development-of-two-
investigational-therapeutic-candidates/ 
140 https://www.express.co.uk/news/world/1413599/AstraZeneca-contract-UK-Vaccine-Germany-EU-Europe-
Priority 
141 https://www.express.co.uk/news/politics/1420753/AstraZeneca-vaccine-EU-claim-UK-vaccine-doses-made-
Halix-UK-taxpayer 
142 https://www.theguardian.com/society/2021/mar/19/how-are-covid-vaccines-produced-and-why-have-
there-been-delays 
143 https://www.politico.eu/article/coronavirus-vaccine-europe-astrazeneca-macron-quasi-ineffective-older-
pe/ 
144 https://www.dailymail.co.uk/news/article-9298717/French-vaccination-drive-slow-prevent-wave.html. She 
later took AZ as her first jab, but then took Moderna as the second one; 
https://www.euronews.com/2021/06/22/angela-merkel-given-moderna-as-second-covid-19-jab-after-having-
astrazeneca-as-first-injec 
145 https://www.ft.com/content/334abab8-bf24-49f4-aad9-cac4326ebc4c 
146 https://www.telegraph.co.uk/news/2021/04/14/denmark-permanently-stops-using-astrazeneca-vaccine 

https://www.dailymail.co.uk/news/article-9298717/French-vaccination-drive-slow-prevent-wave.html
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All this has been described in the following way: ‘A vicious and sustained EU campaign to rubbish the 
heroic efforts of AstraZeneca was the most damaging act of all. Worse, it was driven by spite and 
jealousy. European politicians desperate to distract from the failure of their own vaccine 
programmes were determined to trash the interests of a country, fresh from delivering a humiliating 
Brexit victory, that had led the way on corona inoculation’.147 
 
As of 8 March 2021, of 17 million people given the AZ vaccine in the EU and UK, there have been 37 
cases of blood clots ‒ 15 of deep vein thrombosis and 22 of pulmonary embolism.  For comparison, 
in a population of 17 million who had not had the AZ vaccine, there would be 17,000 blood clots a 
year or 327 a week. AZ commented that the 37 cases ‘is much lower than would be expected to 
occur naturally in a general population of this size and is similar across other licensed Covid-19 
vaccines’,148 such as the Johnson & Johnson vaccine.149  A later study by AZ researchers published 
in The Lancet in July 2021 found that rates of the very rare clotting disorder, thrombosis with 
thrombocytopenia syndrome (TTS), following a second dose of the AZ vaccine was comparable 
to the background rate in an unvaccinated population at 2.3 per million.150 In the same month, 
researchers from the  IDIAP Jordi Gol institute in Barcelona compared data from more than 1.3 
million people and concluded that those who had the AZ vaccine developed blood clots at the same 
rate as those who had the Pfizer-BioNTech jab. Specifically, the rates of venous thromboembolism 
(VTE) – a combination of deep vein thrombosis and pulmonary embolism – were roughly 1.3 times 
higher in people who had received either the AZ or Pfizer/BioNTech vaccines than in those who had 
not been vaccinated. This compares with rates of VTE that were eight times higher in people who 
had been infected with Covid-19.151  In August 2021, the first recorded death linked to the Pfizer 
Covid vaccine was reported in New Zealand after a woman died from myocarditis.152 

But none of this has attracted the same publicity as the Macron and Merkel’s criticism of AZ. And 
despite even the EU’s medicines regulator stating that the ‘COVID-19 vaccine AstraZeneca is not 
associated with an increased overall risk of blood clotting disorders’, the use of the vaccine has been 
suspended in certain age groups in the EU.153 

As a direct consequence of these reactions by EU leaders, confidence in taking vaccines in the EU 
plummeted, in particular the AZ vaccine.  As of the end of March 2021, the EU had failed to use 41% 
of its AZ vaccine stocks.154 A survey by YouGov in March 2021 found that a majority of people in 
Germany, France, Spain and Italy deemed the AZ vaccine to be unsafe. A Reuters headline said it all: 
‘Europe’s vaccine hesitancy: Major European countries are facing a third wave of coronavirus deaths 
and infections as the EU and individual Member States come under fire for slow vaccination 
rollouts’.155 

                                                           
147 Ben Marlow; https://www.telegraph.co.uk/business/2021/09/13/macron-learning-vaccine-delivery-isnt-
easy-astrazeneca-made/ 
148 https://www.gavi.org/vaccineswork/does-astrazeneca-covid-19-vaccine-really-cause-blood-clots? 
149 https://www.bloomberg.com/news/articles/2021-04-09/eu-regulator-investigating-blood-clots-after-j-j-
covid-vaccine 
150 https://www.astrazeneca.com/media-centre/press-releases/2021/vaxzevria-showed-no-increased-
incidence-of-thrombosis-with-thrombocytopenia-after-second-dose.html 
151 https://www.euronews.com/next/2021/07/29/astrazeneca-covid-19-vaccine-blood-clot-risk-similar-to-
pfizer-spanish-study-finds 
152 https://www.independent.co.uk/news/world/australasia/covid-nz-vaccine-pfizer-death-b1911221.html 
153 https://www.ema.europa.eu/en/news/covid-19-vaccine-astrazeneca-benefits-still-outweigh-risks-despite-
possible-link-rare-blood-clots 
154 https://www.express.co.uk/news/politics/1415020/eu-vaccine-news-astrazeneca-brexit-news-von-der-
leyen-macron-france 
155 https://graphics.reuters.com/HEALTH-CORONAVIRUS/EU-VACCINES/qmypmrelyvr/ 

https://www.telegraph.co.uk/authors/b/ba-be/ben-marlow/
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In April 2021, Sir John Bell, regius professor of medicine at Oxford University, said: ‘I'm really anxious 
about Europe. They are getting a massive latency. They're essentially unvaccinated. People don’t 
want the vaccine, and there's going to be lots of deaths, lots of deaths that they didn't need to 
have’.156  This is despite the European Medicines Agency clearly stating: ‘Because COVID-19 can be 
so serious and is so widespread, the benefits of the vaccine in preventing it outweigh the risks of 
side effects’.157 

Dame Kate Bingham158 was very critical of Macron and Merkel for their criticism of the efficacy of 
the AZ jab in the over 65s: ‘I would not be happy to have leaders undermining a vaccine that is 
effective in older people. If you’ve got leaders basically saying “I’m not taking the vaccine” – it’s 
completely irresponsible, there’s no other word for it’.159 

This unwarranted fear of the AZ vaccine spread to Africa when it was reported that EU countries 
such as the Netherlands were sending their unused and unwanted supplies of the AZ vaccine there, 
since Dutch people only wanted the Pfizer and Moderna vaccines.  ‘We have become a dumping site’ 
read a comment on the Namibian Broadcasting Corporation’s news website. Soon the state mortuary 
in the Namibian capital of Windhoek was overflowing with corpses stacked three-deep in refrigeration 
units which have to be rotated each day with those piled in the corridors at room temperature. In 
Malawi in May 2021, 19,000 AZ doses were incinerated after going past their use-by date. A leading 
member of the Oxford-AZ development programme said: ‘Lots of people have died because of 
Macron’s comments. Southern Africa is the best example [of this]. Astra have effectively given away 
10-20 billion dollars voluntarily, by pricing at cost.160 Yet it gets nothing but criticism’.161 

Adam John Ritchie, project manager at the University of Oxford’s Jenner Institute where the AZ 
vaccine was developed, told Politico: ‘I’m never in my life going to have an opportunity to save 
thousands or millions of lives. This is my one shot, and my colleagues’ one shot of doing that’. He 
believes AZ was used as a ‘scapegoat’ at a time when the EU was struggling to ramp up vaccinations 
and said that Macron calling the vaccine quasi-ineffective will ‘stick forever... the one vaccine that’s 
not for profit has been dumped on again and again’.  He thought that the EU’s subsequent lawsuit 
against AZ – discussed below – was ‘morally untenable’.162 

A UK Government official went even further, telling Politico: ‘The European leaders who trashed the 
AstraZeneca vaccine now have blood on their hands. When the history books are written, they’ll say 
these people are directly responsible for the deaths of thousands in developing countries’. UK 
Government ministers saw this as a EU campaign motivated by envy at British scientific expertise 
and animosity over Brexit.163 

                                                           
156 https://www.telegraph.co.uk/business/2021/04/02/frenchman-behind-britains-vaccine-miracle-feels-
pressure-astrazeneca/ 
157 https://www.ema.europa.eu/en/news/covid-19-vaccine-astrazeneca-benefits-still-outweigh-risks-despite-
possible-link-rare-blood-clots 
158 She became a Dame in the Queen's Birthday Honours in June 2021. 
159 The Telegraph Magazine, 20 March 2021 (p14) 
160 AZ charges $3 (£2.16) for each vaccine, while Pfizer charges the EU around $14.70 (£10.59), Moderna $18 
(£12.97) and the single shot Johnson & Johnson is $8.50 (£6.13) a shot. 
161 https://www.dailymail.co.uk/news/article-9870467/Observers-say-EU-leaders-Macron-Merkel-blood-hands-
Africa-AZ-jab-doubts.html 
162 https://www.politico.eu/article/how-astrazeneca-threw-away-its-shot 
163 https://www.telegraph.co.uk/business/2021/07/29/eu-destroyed-astrazenecas-covid-vaccine-dream 
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2.5 The EU sues AZ 

In May 2021, the EU took AZ to the Belgian court after it said it could only deliver 100 million doses 
of its vaccine by the end of June, instead of the 300 million specified in the supply contract.   
A lawyer for the EU said that ‘AZ did not even try to respect the contract’ and of failing to warn it in 
time of large cuts to deliveries. The EU demanded €10 per day for each vaccine dose delayed as 
compensation.  AZ insisted that there was no breach of contract which only requires it to make ‘best 
reasonable efforts’ in delivering doses.164   

AZ's chief executive, Pascal Soriot, denied that the AZ 'overpromised' on vaccine supplies to the EU. 
He said AZ did its best to deliver as many doses as possible to the EU, and while disappointed not to 
have delivered more, he was proud of the company's work and was ‘totally committed’ to increasing 
supply: ‘We never overpromised, we communicated what we thought we would achieve at the time. 
AZ has fully complied with the Advance Purchase Agreement with the EU. We believe any litigation is 
without merit’.165 AZ’s lawyers pointed out that developing and mass-producing a new vaccine in so 
short a time had never been done before, so the supply plan in the contract was ‘an estimate’, and 
was not binding. They also said that AZ had no obligation to use all its production facilities to supply 
the EU in preference over other countries and that the EU was now trying to ‘unilaterally rewrite’ its 
contract with AZ by imposing new delivery deadlines.166  

In June 2021, the Belgian court rejected the EU’s demand for immediate delivery of hundreds of 
millions of AZ vaccines on the grounds that the company was dealing with ‘unprecedented’ 
difficulties. It said the ‘EU had no exclusivity or right of priority’. Instead, the court ruled that AZ 
needed to deliver only 80m doses before the end of September and would be fined €10 (£8.48) per 
dose not delivered. AZ said it would ‘substantially exceed’ that number having already supplied the 
EU with more than 70m doses. 

However, the court also found that AstraZeneca had not made its ‘best reasonable efforts’ to deliver 
the vaccines by excluding output its Oxford Biomedica plant in the UK. Ursula von der Leyen said the 
ruling was a ‘good result’ for Europe: ‘AstraZeneca did not live up to the commitments it made in the 
contract. It is good to see that an independent judge confirms this. The court judgment ordering 
AstraZeneca to deliver [these] doses is good news for our vaccination campaign. It is also a clear 
recognition that our advance purchase agreements was founded on a sound legal basis. Our vaccines 
strategy delivers’. 167, 168  

On 3 September 2021, the EU and AZ reached an out-of-court settlement in which AZ agreed to 
deliver 60m vaccines by the end of September, 75m by the end of the year and 65m by the end of 
March 2022.  This would mean a total of 300m vaccines would be delivered as agreed under the 
contract, although nine months later than originally planned.  Rebates would apply if any vaccines 
were delayed, although AZ would not have to pay any rebate ‘in the event that the delay in delivery 
is beyond the reasonable control’ of the company.169  

The EU said it will not renew its contracts with AZ.  

                                                           
164 https://www.telegraph.co.uk/news/2021/05/26/astrazeneca-did-not-try-respect-contract-eu-brussels-
lawyers 
165 AstraZeneca chief rejects EU accusations, Daily Telegraph, 1 May 2021 
166 https://www.nytimes.com/2021/05/26/world/astrazeneca-vaccine-european-union.html 
167 https://www.telegraph.co.uk/business/2021/06/18/astrazeneca-declares-victory-vaccine-battle-brussels 
168 https://ec.europa.eu/commission/presscorner/detail/en/IP_21_3090 
169 https://www.telegraph.co.uk/business/2021/09/03/brussels-backs-astrazeneca-vaccine-row/ 
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2.6 Consequences for the EU’s reputation 

There are long term consequences for the EU’s reputation. 

First is the damage to the rule of law. As Anna Bailey points out:170 

The EU’s very language belies its nationalist mentality and consequent disregard for private 
property rights. Von der Leyen has tried to invoke the concept of ‘fairness’, suggesting that 
all the EU is asking for is ‘reciprocity and proportionality in exports’ to ‘make sure that 
Europe gets its fair share.’ She complains that the EU has been exporting vaccines to the UK, 
while not receiving any from the UK in return. 

Except, of course, that neither the EU nor the UK Government produce vaccines – 
pharmaceutical companies do. And pharmaceutical companies are multinational private 
enterprises with global supply chains. The geographical location of production sites is 
neither here nor there. Credit must go to Irish PM Micheál Martin, who is one of the few 
sane voices in the EU speaking out against the perverse vaccine nationalism argument: 
‘They’re not EU vaccines. These are vaccines paid for by other countries that are 
manufactured in Europe.’ 

What is a ‘fair share’, anyway? The EU spent seven times less per head upfront than the UK 
and the US on vaccine development, procurement and production. The UK Government 
funded the research into the Oxford-AstraZeneca jab to the tune of tens of billions of 
pounds – with no guarantee of success. It also funded the development of a dedicated UK 
supply chain early on in the vaccine development process, becoming ‘effectively a major 
shareholder’ in that process. This it did in return for a contractual obligation that the UK 
supply chain it had invested in would supply exclusively UK vaccines, at least until the UK 
order had been fulfilled. 

Free-riding is normally regarded as resulting in unfair shares, not the opposite. In that 
context, von der Leyen’s self-described ‘message to AstraZeneca’ that, ‘you fulfil your 
contract with Europe first before you start supplying to other countries,’ is no better than a 
playground bully threatening to steal another child’s dinner money because he neglected to 
bring his own. 

The threat of physical force has been further underlined by Commission spokesman Eric 
Mamer, who stated: ‘This is not about banning vaccine exports. This is about making sure 
that companies deliver on their commitments to the Member States and the EU that are 
inscribed in contracts that they have with us.’ 

Yet under the rule of law, it is the courts who act as neutral arbiters of contracts. One party 
to the contract using physical force to get their way – especially where that party is the state 
– can only be described as a violation of the rule of law. 

Second, and as a direct consequence of the previous point, other vaccine suppliers have refused to 
sign contracts with the EU, since 'best effort' aspirational schedules can now be regarded as 
obligatory and could result in legal action if a supplier hits problems. One example is NovaVax. 
Andrew Bridgen MP said: ‘The UK has signed a 60 million dose contract with NovaVax for production 
in the UK but NovaVax has delayed concluding a deal with the EU citing concerns over production. 

                                                           
170 https://briefingsforbritain.co.uk/whats-yours-is-mine-the-eus-threatened-vaccine-grab-would-damage-the-
rule-of-law 

https://www.theweek.co.uk/952285/has-eu-vaccine-jingoism-permanently-poisoned-its-reputation
https://twitter.com/nickgutteridge/status/1374005252727398406
https://www.newstatesman.com/politics/health/2021/03/leader-europe-s-bad-science-costs-lives
https://www.cityam.com/breaking-uk-will-face-significant-reduction-in-vaccines-from-29-march/
https://www.politico.eu/article/the-key-differences-between-the-eu-and-uk-astrazeneca-contracts/
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https://news.sky.com/story/covid-19-boris-johnson-warns-europes-third-wave-will-hit-uk-but-is-reassured-eu-doesnt-want-jabs-blockade-12253582
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Given the way the bloc has treated AstraZeneca I’m not surprised. Actions have consequences. This 
is rebounding on them’.171  Pfizer is raising the cost of its vaccine to the EU from €12 per dose to 
€19.50. The EU has ordered 1.8bn doses for delivery in 2021-22.  The total cost will rise from 
€21.6bn to €35.1bn.172 This compares with £2.23 for each AZ dose.173 

Third, Ambrose Evans-Pritchard calls it the ‘war-time occupation of companies’: UVL ‘has told the 
world that Europe is no longer a safe place for private capital or inward investment’. As a 
consequence, billions of euros of global capital are leaving the EU and coming to Britain, the largest 
outflows for 20 years.174  

Fourth, the EU’s fight with AZ has damaged the EU’s reputation in the UK, according to a Bloomberg 
poll:175 

• 67% of the 2,002 respondents said the EU has behaved in a ‘hostile’ way toward the UK in 
the dispute over vaccine supplies, with only 13% saying it had acted like an ‘ally and a friend’ 

• 62% felt the UK’s vaccine programme had been better because of Brexit, with only 11% 
saying it has been worse 

• 20% of those who voted to remain in the EU in 2016 would choose to stay out now, with 
only 9% leave voters want to re-join 

• Amongst those who did not vote in the referendum, 54% of adults now say they would vote 
to stay out of the EU in a repeat referendum, while 46% say they would re-join (this is a 
wider margin than the 52%-48% split in 2016). 

 
Despite the apparent praise heaped on the Pfizer-BioNTech Covid vaccine by von der Leyen, the EU’s 
reputation was damaged further when it was revealed that lobbyists in Brussels waged a campaign 
against the rollout of the Pfizer-BioNTech Covid vaccine by claiming it was ‘insufficiently European’.  
They objected to the fact that BioNTech, a German company, had teamed up with US 
pharmaceutical firm Pfizer rather than collaborate with another company based in the EU. 
Describing Pfizer as the ‘the epitome of cold capitalism’, they said: ‘If we give one euro to CureVac, 
or Sanofi, or a European company, it is one euro for Europe. If we give it to BioNTech, 50 cents will 
always end up in the US’. Brussels said it favoured vaccines developed by the French Sanofi and the 
German CureVac; neither vaccine has so far come to market. The EU later tried to deny these claims, 
with Clément Beaune, the French Europe Minister, calling them as ‘unacceptable and false’.176 

3. Lessons for the NIP 

As we have seen, the EU want the UK to implement the NIP in full, but it then wants to interpret 
what that means, using an intransigent, maximalist interpretation of key passages in the contract. It 
also wants to cherry pick the NIP and completely disregard the parts of the NIP it does not like, such 

                                                           
171 https://www.express.co.uk/news/world/1416140/eu-vaccine-crisis-novavax-jab-deal-astrazeneca-row-
coronavirus-pandemic-covid19-third-wave 
172 https://www.telegraph.co.uk/business/2021/04/13/brussels-faces-soaring-costs-pfizers-covid-vaccine.  
173 https://www.telegraph.co.uk/business/2021/04/02/frenchman-behind-britains-vaccine-miracle-feels-
pressure-astrazeneca/. In the UK, the standard flu vaccine costs about £10. 
174 https://www.telegraph.co.uk/business/2021/03/18/mirabile-dictu-global-capital-leaving-europe-coming-
britain/ 
175 https://www.bloomberg.com/news/articles/2021-04-12/-hostile-eu-s-vaccine-spat-with-u-k-boosts-
support-for-brexit 
176 https://www.telegraph.co.uk/business/2021/09/14/brussels-lobbyists-waged-war-against-pfizer-jab-
favour-european 
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as the issue of trade diversion and alternative solutions to the NIP, riding roughshod over the views 
of the UK side and, in particular, the Unionist community in NI.177 

Yet as we have also seen, the EU took a very difference view of its contract with AZ. Having found 
itself with a contract it did not like (or understand), the EU tried to change it, first by bullying AZ and 
then taking it to court.  So we get statements like: 

• ‘The contract is crystal clear’ 
• ‘AZ did not even try to respect the contract’   
• ‘AstraZeneca has contractual, societal and moral obligations to use all its facilities to make 

up the shortfall’ 
• ‘Open roads run in both directions, and this is why we need to ensure that there is 

reciprocity and proportionality’  
• ‘A cooperative relationship must be found with the UK so that AstraZeneca fulfils its signed 

commitments with the EU, but we can't accept any sort of blackmail. The EU will not be 
blackmailed by the UK’ 

• ‘The UK should “rewrite” its AstraZeneca contract to remove the UK priority’ 
• ‘The EU has tried to unilaterally rewrite its contract with AZ by imposing new delivery 

deadlines’ 
• ‘The EU had no exclusivity or right of priority’ 
• The EU’s lawsuit against AZ was ‘morally untenable’ 

Taking the lessons from the EU-AZ contract into account, how should the UK deal with the EU’s 
intransigence?  

The UK could try and persuade the EU to adopt the ‘alternative arrangement’ of mutual 
enforcement – as the Command Paper proposes –  despite the EU’s current opposition.  If the EU 
fails to agree to this, then there are four other possibilities.  The UK could: 

• Implement or redraft the NIP in a way which ameliorates the problems that have been 
identified in the Command Paper, and ignore any penalties imposed by the ECJ if the EU 
objects to this and calls it a breach of the NIP  

• Invoke Article 16 – if necessary on a recurring basis 
• Scrap the NIP 
• Scrap the WA and TCA and move to trading with the EU on World Trade Organisation (WTO) 

terms. 

We examine these in turn. 

3.1 The UK could insist on implementing or redrafting the NIP in a way which ameliorates the 
problems that have been identified 

3.1.1 Implementing the NIP in a way which ameliorates the problems that have been identified 

The UK could act in its self-interest by implementing the NIP in a way which ameliorates the 
problems that have been identified, precisely as the EU has done with the AZ contract. This may 
require additional treaties.178 

                                                           
177 The EU had previously agreed to consider alternative arrangements for the NIP, as Penny Mordaunt, then 
Paymaster General, pointed out in a debate in the House of Commons on the NIP on 15 July 2021; 
https://twitter.com/PompeyToryParty/status/1415684571643842560?utm_source=sendinblue&utm_campaig
n=Newsletter_19_July_2021&utm_medium=email 
178 As suggested by Billy Melo Araujo, Senior Lecturer in EU and International Economic Law, Queen's 
University Belfast, in Northern Ireland Protocol: here’s what a compromise between EU and UK could 

https://twitter.com/PompeyToryParty/status/1415684571643842560?utm_source=sendinblue&utm_campaign=Newsletter_19_July_2021&utm_medium=email
https://twitter.com/PompeyToryParty/status/1415684571643842560?utm_source=sendinblue&utm_campaign=Newsletter_19_July_2021&utm_medium=email
https://theconversation.com/profiles/billy-melo-araujo-278705
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The current system of excessive checks on goods ‘at risk’ of passing from GB into the ROI and the EU 
Single Market would be transformed into something manageable and pragmatic. After all, the 
checks are carried out by British personnel on British soil. This is Frost’s plan in the Command Paper 
of 21 July 2021, Northern Ireland Protocol: the way forward, in particular Paragraph 6:179  

6. In The UK’s approach to the Northern Ireland Protocol, the UK Government set out the 
essential commitments that needed to be respected in all scenarios:  

a. Northern Ireland businesses must have unfettered access to the rest of the UK market.  

b. Trade from Great Britain to Northern Ireland which remained in the UK customs territory 
should not be subject to tariffs; and Northern Ireland must benefit from the Free Trade 
Agreements we strike with third countries - protecting Northern Ireland’s place in the UK 
customs territory.  

c. The additional processes on goods arriving in Northern Ireland must take account of all 
flexibilities and discretion - ensuring a smooth flow of trade with no need for new physical 
customs infrastructure. 

Graham Gudgin,180 sees the Command Paper as the first stage of a 'three-pronged approach – 
extending the current grace periods for as long possible, followed by invoking article 16 and finally 
moving to mutual enforcement’, although the ‘EU Single Market would still be protected but with 
much lighter arrangements which do not undermine the territorial integrity of the UK’: 

What does the Command Paper propose? 

The key element of the Command Paper is a sensible proposal that customs checks on goods 
going into Northern Ireland from GB will only be applied to those goods passing through to 
the Republic of Ireland. Any goods to be used or consumed within Northern Ireland should 
flow as freely as in the past. There would be no customs declarations or checks on trade 
within the boundaries of the UK. This would remove the panoply of declarations, certificates 
and checks on goods and even parcels, going from GB to NI which the paper argues are 
causing serious economic and political difficulties in NI. 

…The Command Paper argues that its proposals can be negotiated with the EU in a spirit of 
constructive neighbourliness. Although the UK is within its rights to use Article 16 of the 
Protocol to enforce the changes, the preference is not to pursue a unilateral course of this 
sort. Article 16 allows either side to suspend aspects of the Protocol in the event of ‘serious 
societal or economic difficulties’ or ‘diversion of trade’. Both have already occurred in 
Northern Ireland, but the Government views the terms of Article 16 as narrow and prefers 
to go for a more comprehensive and agreed restructuring of the Protocol. 

Because businesses in Northern Ireland are complaining of more difficult trading conditions, 
and with more than 200 mainland firms ceasing to supply Northern Ireland, the Government 

                                                           
look like,29 July  2021; https://theconversation.com/northern-ireland-Protocol-heres-what-a-compromise-
between-eu-and-uk-could-look-like-165043 
179 https://www.gov.uk/government/publications/northern-ireland-Protocol-next-steps; 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/950601/
Northern_Ireland_Protocol_-_Command_Paper.pdf 
180 David Frost rewrites the NI Protocol, Briefings for Britain, 24 July 2021; 
https://www.briefingsforbritain.co.uk/david-frost-rewrites-the-ni-
Protocol/?utm_source=sendinblue&utm_campaign=Newsletter_25_July_2021&utm_medium=email 
 
 

https://www.gov.uk/government/publications/northern-ireland-protocol-next-steps
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says it must act to restore normal trading conditions. Consumers in Northern Ireland are 
currently experiencing few actual shortages in supermarkets, garden centres or elsewhere, 
but this is due to the so-called grace periods which have delayed the implementation of the 
Protocol to allow firms to adjust. Most of these are due to end in October which provides a 
deadline for the ambitious new changes. 

As well as applying the ‘at risk’ principle to all goods crossing into NI, the paper proposes 
that ‘the regulatory environment in Northern Ireland should tolerate different rules, allowing 
goods made to UK rules and regulated by UK authorities to circulate freely in Northern 
Ireland as long as they remain in Northern Ireland. Taken together these two changes 
restore UK normal operating conditions for businesses in Northern Ireland. There will be no 
border checks except for goods bound for the Republic and firms in NI can operate under UK 
regulations. 
 
The particularly fraught issue of medicines only being able to reach NI from GB if approved 
by the European Medicines Authority is proposed to be dealt with separately. The EU 
recognise that the movement of medicines, particularly within the NHS is shaky ground for 
them and have submitted a complex paper offering to go through the difficult process of 
altering EU law. The British proposal cuts through the gordian knot by removing medicines 
from the Protocol altogether. 

Finally, the proposal is to end the role of the European Court of Justice in Northern Ireland 
and convert the arrangements to a normal treaty between sovereign nations. 

The promise of no land border within Ireland will be respected. To prevent illicit goods 
crossing the border from NI to the Republic, the Government proposes new legislation to 
prevent UK companies exporting into the EU any goods not fully complying with EU 
regulations. This new law could be enforced in collaboration with the EU with reciprocal 
sharing of data on trade, close cooperation with authorities across the EU and in Ireland on 
inspection processes and collective analysis of trade flows. This aspect of the proposal is 
close to the mutual enforcement approach called for by several Brexiteer groups, under 
which each side ensures that the regulations of the other are respected for any goods 
crossing the EU border. 

How might the EU react? 

All of this is such a radical structuring as to amount to a new Protocol without admitting as 
much. The EU has already said it will not renegotiate the Protocol and can be guaranteed to 
resist the new proposals. When asked how the UK will react to a blank refusal by Brussels to 
even discuss the proposals, No. 10’s line is that ‘the EU will move’. This may sound 
Micawberish, but the EU would be wise to reset the Northern Ireland arrangements in order 
to get a rapidly deteriorating political difficulty off their backs. The threat to the EU’s Single 
Market is small and growing opposition from both Whitehall, and from a newly confident 
and more determined DUP, mean that the difficulties will only get worse in the Autumn and 
beyond. 

Relying on EU goodwill or even EU good sense has not hitherto been a productive tactic in 
what is more an acrimonious divorce than a normal trade negotiation. Even if No. 10 does 
not wish to discuss how it will manage EU intransigence, the rest of us should speculate on 
how this game will play out. No.10 privately says it is determined to push through radical 
reforms that restore territorial integrity and thus replace what is seen as a Theresa May era 
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Protocol. Northern Ireland is described as the PM’s second priority after Covid and he is said 
to be angry at the EU unwillingness to reform unnecessarily damaging trade arrangements. 

Sensible heads in Brussels, Berlin and Paris may decide that this is a clash they probably 
cannot win because checks have to be operated by the British and in any case the new DUP 
leader says he will not operate the current Protocol. Although agreement would be a major 
climbdown from the current EU position of no renegotiation, a wise step would be quick 
recognition that the UK is serious about protecting the EU’s Single Market and that any 
reasonable arrangements to achieve this are acceptable. 

The current Protocol establishes the outer economic border of the EU in the Irish Sea and 
thus within the UK, a unique arrangement unthinkable anywhere else. Because it is a 
complete trade border, albeit uniquely operated by a third country, this considerably 
simplifies legal matters for the EU, but not unexpectedly causes severe political difficulties. 
The last thing the EU wants is to reopen the legal complexities, but it should accept that this 
is what it must now do. 

What happens if the EU blankly refuses to renegotiate?  The UK still has Article 16 in reserve 
as an option. It is narrower than the command paper proposals and almost as controversial 
but is a legal part of the existing Protocol and there is little Brussels can do to prevent the UK 
simply suspending important aspects of the current trade arrangements. In effect this could 
constitute the standstill proposed in the White paper.  This would constitute a temporary 
stand-off but could drift into permanence depriving the EU of the necessary protections to 
their Single Market. Since this would cause the EU few real difficulties it would reinforce the 
British case that the complex arrangements of the current Protocol are unnecessary. 

What if the EU took retaliatory actions under the Withdrawal Agreement? If these 
amounted to a trade war with tariffs or quotas on a selection of UK exports the UK could 
survive these. The EU has more to lose from a trade war because of the current imbalance of 
UK-EU trade. If the EU attempted to use other agreements such as aircraft landing rights the 
situation would be more serious, but since this would constitute a serious breach between 
friendly democratic neighbours it sounds too draconian to be applicable to a peripheral 
dispute about tiny amounts of trade on the island of Ireland. No 10 is naturally keen not to 
get into these deep waters and hence the careful language of the command paper. It will 
seek to play this long, but with an Assembly election due in Northern Ireland next May, the 
timescale is not infinite. 

Gudgin concludes: ‘Although the paper talks in measured tones of changing aspects of the Protocol, 
we should be no doubt that what is being proposed is a radically different set of arrangements, 
much more amenable to Unionist opinion in Northern Ireland. A head-on clash between London and 
Brussels now looks inevitable’. 

Orlando Smith regards the Command Paper as ‘a masterpiece of abstract diplomatic and legal art, 
which contains all of the principles of the solutions for reforming the NIP, but which allows the 
parties to fashion any of those solutions from its principles’:181 
 

You could have Webber's risk-based version of mutual enforcement, the Cody-Thompson 
smart border, or any hybrid solution.  But what the command paper does is restrict the 
parameters of any solution so that it accomplishes the PM's goals of full restoration of the 
UK's sovereignty in NI, especially but not limited to the full restoration of the UK's internal 

                                                           
181 Private communication. 
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market with NI, and the removal of EU law from NI.  Under it all is the idea, which the NIP 
already uses in other contexts, of the actual risk of goods being exported to the Republic to 
determine the extent to which EU law will apply in NI, which, as we discussed, would result 
in the virtual abolition of the effect of EU law in NI. 
 
Though the EU has said no to dynamic equivalence for UK inspection regs., Lord Frost's next 
best alternative is to establish categories of goods which present no risk of being imported 
into the Republic and categories of goods which pose some risk of being imported to the 
Republic, and of that latter category, Lord Frost is almost certainly proposing inspecting 
good differently based on their degree of risk, more risk would warrant more inspection. 
 
But Lord Frost knows, as does Maroš Šefčovič, the category of goods that pose a risk of being 
imported to the Republic is very small, both in relative and absolute terms, and that in that 
category, the goods that poses any significant risk of being imported into Republic, which 
also have a significant value is minuscule.  So Lord Frost intends to reduce inspection at the 
Irish-Sea border to almost nothing by reducing it to categories of products that pose some 
reasonable risk of being imported, or smuggled, into the Republic and then reducing that 
category yet again to just the goods, whose value pose is significant.  That would be almost 
nothing. 
 
The Command Paper also effectively deals with the question of subsidies and the what VAT 
will govern in the same way.  It announces the principles and then sets forth the parameters 
that will constrain the possible solutions.  And the same risk-based approach is at work here, 
too, to determine to extent of coordination of the VAT, but with discretion remaining with 
the Parliament in Westminster.  Likewise, the UK will consider the effect of subsidies on EU 
competition, but, again, the Parliament in Westminster is supreme on such questions. 
 
In this way, the EU knows exactly where the UK is going and what its red lines are.  The 
Command Paper also cites to the provisions of the WA that require the EU to accept any 
solution that honours the UK's sovereignty, removes all interference with the UK-NI internal 
market, and removes all EU inspections at NI ports of entry for all goods that are to be 
shipped and consumed or exclusively used in NI, as long as that solution honours the Belfast 
Agreement and protects the EU's Single Market and Customs Union.  And all of the 
Command Paper's proposals and principles of solution do all of those things. 
 
The Command Paper indicates that all EU courts, institutions, and/or Member States' courts 
shall be removed as arbiters of the WA to be replaced by either state-to-state negotiation of 
disputes or international arbitration, as exists in TCA and which is the normal custom for 
international agreements, and it restores the fundamental principle of contract law that a 
party may not determine the adequacy of its executory and non-executory performance of 
its agreements with others. 
 
Finally, Lord Frost and the PM have a brilliant strategy on the NI Protocol.  They won't 
repudiate it but will interpret it out of existence, until nothing remains but law and 
regulations that are dynamically equivalent and consistent with the UK's laws as enacted 
and promulgated by the UK's Parliament in Westminster. The EU is on to that, and that is 
where the battle lines are drawn. 

 
This assessment appears to be confirmed by Briefings for Britain commentary on 20 September 
2021: 
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[B]ehind the scenes, efforts to replace the Northern Ireland Protocol continue. Little by little 
the Protocol is ceasing to be operated and hence is beginning to unravel. After the recent 
uncontested UK decision to extend indefinitely the existing grace periods for food, 
medicines and parcels it is now announced that the rules on pets travelling to NI will not be 
applied. As we know from talking to dog-owners on the Cairnryan to Belfast ferry, these 
unnecessary rules have quite rightly never been applied. 

3.1.2 Redrafting the NIP in a way which ameliorates the problems that have been identified  
 
One example of redrafting the NIP would be to revise Article 10 (which deals with subsidies) as 
proposed by George Peretz QC of Monckton Chambers and James Webber of Shearman.182 They 
regard the Command Paper as a sensible basis of negotiation:  

Subject to the qualification that it applies only to ‘measures which affect that trade between 
Northern Ireland and the Union which is subject to this Protocol’, Article 10 of the Protocol 
on Ireland/Northern Ireland applies EU State aid law in its entirety to UK subsidy measures. 
Measures caught by Article 10 are subject to the suspension obligation, prior approval by 
the European Commission and supervision by the Court of Justice of the European Union 
(CJEU)—as if the United Kingdom had remained a Member State. 

The meaning of the ‘affect that trade’ qualification is obviously critical. However, its meaning 
is wholly unclear. Since services are not ‘subject to the Protocol’, subsidies affecting only 
services are unlikely to be caught (unless they have an indirect effect of helping goods 
suppliers), but the concept nonetheless creates the potential for aid to beneficiaries 
elsewhere in the UK to be caught by the requirements of the Protocol, given the low 
threshold the equivalent ‘effect on trade’ concept is usually regarded as imposing in EU law 
(and the low standard of evidence traditionally accepted as sufficient to overcome that 
threshold). The significant legal uncertainty this ‘reach back’ creates has been 
extensively commented on by State aid experts183 and has now reached the High Court in 
the British Sugar case.184 That uncertainty has been made worse by substantial 
disagreements as to the extent of ‘reach back’ as between guidance issued by the UK 
Government and by the Commission.185  

While one can see, given that the Protocol for many purposes has the effect of placing 
Northern Ireland within the Customs Union and the Single Market for goods, that the EU 
would be concerned to ensure that there was no possibility of subsidised Northern Ireland 
goods flooding into the EU, it is nonetheless unprecedented, and raises significant 
democratic issues, for decisions in areas as politically important and sensitive as tax and 
spending to be subject to prior supervision by a foreign power and oversight by a foreign 
court. Those problems are aggravated by the fact that the ‘affect that trade’ concept is likely 
to extend that authority to at least some fiscal decisions that principally concern Great 

                                                           
182 George Peretz and James Webber (2021) UK’s Proposed Revisions to Article 10 of Northern Ireland 
Protocol, 1 September; https://www.shearman.com/Perspectives/2021/09/UK-Proposed-Revisions-to-Article-
10-of-Northern-Ireland-Protocol 
183 https://eurelationslaw.com/blog/the-case-of-the-unclear-clarification-statement-by-the-joint-committee-
on-the-ireland-northern-ireland-Protocol 
184 See R v Secretary of State for International Trade ex p British Sugar, not yet reported filed under Claim No: 
CO/1034/2021, which alleges that aid supposedly paid to Tate & Lyle Sugars Ltd (who only refine sugar in 
London) engages in the Protocol. British Sugar argued that a UK government decision to cut tariffs on some 
sugar cane imports amounted to an unfair subsidy against the rival sugar beet industry which dominates in the 
EU. 
185 https://eurelationslaw.com/blog/eu-commission-issues-notice-to-stakeholders-on-brexit-and-state-aid 

https://www.briefingsforbritain.co.uk/david-frost-rewrites-the-ni-protocol/?utm_source=sendinblue&utm_campaign=Newsletter_25_July_2021&utm_medium=email
https://www.briefingsforbritain.co.uk/david-frost-rewrites-the-ni-protocol/?utm_source=sendinblue&utm_campaign=Newsletter_25_July_2021&utm_medium=email
https://www.shearman.com/Perspectives/2021/09/UK-Proposed-Revisions-to-Article-10-of-Northern-Ireland-Protocol
https://www.shearman.com/Perspectives/2021/09/UK-Proposed-Revisions-to-Article-10-of-Northern-Ireland-Protocol
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Britain—notwithstanding that Great Britain is on the other side of a customs border and has 
agreed with the EU, in the Trade and Cooperation Agreement (TCA), the most extensive 
(albeit reciprocal) subsidy control measures ever contained in a free trade agreement. This 
aspect of Article 10 is often referred to as ‘reach back’. 

The UK Government’s…Command Paper contained brief suggestions for replacing Article 10. 
The suggestions are brief and still need to be worked up. However, as explained below, in 
our view they are capable of providing a fairer, more reasonable and sustainable basis for 
dealing with subsidy competition between Northern Ireland and the EU than Article 10…. 

Command Paper 

The suggestions for replacing Article 10 are contained in three paragraphs, short enough to 
be fully quoted here: 

63. The Protocol at present means that Northern Ireland remains part of the EU’s 
subsidy control framework in certain areas. This is in part a result of the fact that the 
Protocol was negotiated in 2019 when neither the UK nor the EU knew the nature of 
commitments to be made on subsidy control in the future Trade and Cooperation 
Agreement or indeed whether it would be agreed at all. 

64. We now know that there are comprehensive and robust commitments in place on 
subsidy control, based around shared principles underpinning both the UK and EU 
regimes agreed in the Trade and Cooperation Agreement. These are being further 
strengthened through the UK’s Subsidy Control Bill which is currently before 
Parliament. These arrangements provide a more than sufficient basis to guarantee 
that there will be no significant distortion to goods trade between the UK and EU, 
whether from Great Britain or Northern Ireland, thus making the existing provisions in 
Article 10 redundant in their current form. 

65. Nevertheless, given that Northern Ireland producers would continue to have some 
privileged access to the Single Market in this model, we would be prepared to 
establish enhanced processes for any subsidies on a significant scale relating directly 
to Northern Ireland – for example enhanced referral powers or consultation 
procedures for subsidies within scope, to enable EU concerns to be properly and 
swiftly addressed. 

The proposal has two basic parts: 

To replace Article 10 with the subsidy control provisions in the TCA 

Title XI, Chapter 3, TCA contains the subsidy control provisions. …[T]he key points are: 

• The TCA has a common definition of subsidy. This is essentially the same as the 
definition of State aid in EU law, except with respect to effects on competition and 
trade. 

• Subsidies must be assessed using a common framework of principles, encompassing 
concepts of good subsidy policy. Subsidies must be proportionate, must pursue a 
defined public policy objective, must balance that objective against adverse effects on 
competition etc. 
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• Each of the UK and EU must offer remedies in their domestic courts to affected third 
parties, including aid recovery when subsidies have been granted in breach of the 
requirements of the TCA. 

• Each of the UK and EU commit to transparency of subsidies paid, to permit scrutiny 
and allow private parties to seek judicial protection. 

• At a state-to-state level, there are novel and extensive ‘rebalancing’ measures, 
including rapid tariff retaliation if either party considers that subsidisation will cause a 
significant negative effect on trade. 

Each side has procedural autonomy. The EU retains its State aid system of block exemptions 
and prior notification, the UK is free to design a new system, as recently set out in the 
Subsidy Control Bill. That system anticipates that the Competition and Markets Authority 
(CMA) will play a significant role offering advice on compatibility with the subsidy control 
principles, with subsidy decisions of public bodies overseen by the Competition Appeal 
Tribunal (CAT). Both are highly respected institutions that no neutral observer could 
plausibly argue lack capacity or independence for their anticipated roles. 

The subsidy control provisions of the TCA, as implemented by the Subsidy Control Bill, are 
sufficient to provide each party with comfort that the other will not use subsidies to 
compete unfairly. That fact makes it much harder to justify the need for EU law and EU 
institutions to retain State aid jurisdiction over Northern Ireland in order to achieve that 
objective. 

Removing Article 10 would also resolve the ‘reach back’ issue, whereby EU law and 
jurisdiction could apply to subsidy measures in Great Britain, overlapping with the provisions 
of the TCA. The interaction between the two schemes is not discussed at all in the TCA and is 
creating damaging uncertainty that needs to be urgently removed. Clause 48(2)(a) of the Bill 
effectively disapplies UK subsidy control rules to any measure that has been given ‘in 
accordance with’ Article 10, but, given the imprecision of the ‘affect that trade’ concept, the 
dividing line remains highly uncertain in many cases. 

In respect of aid of ‘significant scale’ to Northern Ireland producers, a new procedure that 
appears to be aimed at allowing the EU greater involvement in the UK subsidy control 
decision making process. 

While the logic of replacing Article 10 with the subsidy control provisions in the TCA is 
compelling, the Command Paper implicitly anticipates the principal difficulty—convincing 
the EU that its interests are sufficiently protected—particularly in relation to subsidies that 
could significantly benefit goods suppliers in Northern Ireland, who are free to export to the 
EU without any possibility of tariffs. Article 10 provides the EU with full control by imposing 
EU law, procedure and courts on the UK. As such, any revision will involve the EU 
relinquishing some of that control and a strong case will have to be made that the 
replacement is an acceptable alternative. That case needs to have two elements: first, 
reassuring the EU that its concerns can be met in a different way; second, convincing the EU 
that the problems thrown up already (and likely to be thrown up in future) by Article 10 
make an alternative desirable. 
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The Command Paper’s strategy for this is to offer the EU ‘enhanced referral powers or 
consultation procedures for subsidies within scope, to enable EU concerns to be properly 
and swiftly addressed’. 

Consultation could mean that the Commission has a formal consultation or advisory role for 
aid with a genuinely significant effect in Northern Ireland—similar to the CMA under the 
Subsidy Control Bill. This would be very helpful in building trust and allowing the Commission 
to input on subsidy decisions before they become disputes under the TCA. It would also 
respect UK independence as the final subsidy decision would not be subject to prior 
notification and approval but would be for the UK authorities (albeit, in cases where the 
Commission raised serious objections, in the knowledge that action could well be taken 
under the TCA). We also see no reason why the Commission could not be given standing to 
challenge such decisions before the CAT, if it so wished: that would give the Commission a 
way of bringing a subsidy that it felt was prohibited or failed to take proper account of the 
agreed subsidy principles before an independent court. 

It is less clear what the Command Paper means by ‘referral powers’. It is very unlikely that 
the Paper is envisaging that approval of certain subsidy/aid decisions could be referred to 
the Commission. Another possibility, more likely to be acceptable on the UK side, is that EU 
State aid law could be retained in Northern Ireland but applied by UK authorities and courts 
(something like the model in the EU/Ukraine Association Agreement), possibly with referral 
mechanisms to the CJEU in the event that questions of law arise—though much would turn 
on governance arrangements. Further possibilities within the proposed UK subsidy control 
regime might be to provide for wider mandatory referral to the CMA of subsidy measures in 
Northern Ireland than is generally contemplated under the Subsidy Control Bill, or to even 
provide for referrals to the CMA at the request of the Commission. 

In any case, the Command Paper suggests that these enhanced procedures should apply to 
aid granted to ‘Northern Ireland producers’. This is narrower than in Article 10, since it 
removes the effect on trade concept and focuses on undertakings in Northern Ireland. The 
EU may also wish to extend this to deal with British producers who make substantial 
supplies in Northern Ireland of goods that are likely to flow into the EU. However, one 
obvious difficulty here is that the UK would presumably need reciprocity—i.e. similar 
protection in respect of EU producers making substantial supplies in Northern Ireland at risk 
of flowing into Great Britain. This would be difficult to dovetail with existing EU State aid law 
and procedure. It is also notable that it refers to ‘producers’—presumably of goods rather 
than applying more widely as Article 10 does to banks or other service providers that may 
impact goods markets. 

Both limitations make sense in the context of the TCA and the Northern Ireland Protocol 
together. The Protocol only applies to goods trade (and electricity) and the TCA covers 
subsidies in the economy as a whole. Put together, that suggests that it would be possible to 
develop balanced proposals along the lines set out in the Command Paper, with an 
enhanced role for the EU in respect of goods producers genuinely active on the market in 
Northern Ireland, but otherwise relying on the level playing field provisions of the TCA. 

Conclusion 

It is fair to say that the Command Paper was, as a whole, not greeted with any great 
enthusiasm by the EU, though notably it was not rejected out of hand either. It is also well-
known that there are considerable disagreements between the UK and the EU as to the 
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future operation of the Protocol. However, whatever view may be taken by the EU of the UK 
Government’s general stance towards the Protocol either in the Command Paper or more 
widely, its specific proposals on Article 10 should, in our view, be considered seriously. 

The sequencing of the negotiations between the UK and EU meant that Article 10 was 
agreed before the subsidy control provisions of the TCA (just as the trade and customs 
provisions were agreed before the zero-tariff provisions of the TCA). The EU considered that 
it needed to insist on the application of EU State aid law in Northern Ireland as a necessary 
protection for its internal market given the open North/South border: there was no 
alternative way at that time for the EU to ensure that it was protected from distortion to 
competition and trade via subsidisation of goods flowing south over that border. 

Now that the TCA is in place and the Subsidy Control Bill before Parliament, there clearly is 
an alternative way to regulate such subsidies. Moreover, this has been accepted as sufficient 
for the EU to agree a free trade agreement with the UK. 

It is therefore quite reasonable for the UK to seek to replace Article 10 with something more 
proportionate based on the provisions of the TCA—indeed it is a shame that this was not 
done as part of the TCA negotiations, as the present authors both suggested at the time. 
This would have been a more natural point for these revisions to occur. 

Since Article 10 is favourable to the EU, it is also realistic that the Command Paper 
anticipates replacing it with more than just the TCA provisions. Although the precise 
proposals need to be worked up, enhanced consultation for the Commission—especially if 
prior to aid granted in Northern Ireland—would provide the EU with significant additional 
comfort that aid decisions were consistent with the TCA and therefore not distortive of 
competition and trade between the EU and UK. 

In respect of State aid/subsidy control at least, the Command Paper is a helpful contribution 
and, we would argue, should be taken seriously by the EU, whatever its views of the 
Command Paper as a whole. 

A UK Government official commented: ‘As Webber and Peretz suggest, now the UK and EU have 
hammered out common principles of subsidy control in the [Trade and Co-operation Agreement], it 
makes sense to revisit Article 10 to ensure common rules across the UK which align with the broader 
agreed UK-EU relationship’.186 
 

3.2 Invoke Article 16 – if necessary on a recurring basis 

A direct parallel with the EU’s attempt to overrule the AZ contract is for the UK to invoke Article 16 
of the NIP on a recurring basis and extending the grace periods until the EU agrees alternative 
arrangements that result in the NIP being replaced. 

Article 16 (Para. 1) can be triggered if there are ‘serious economic, societal or environmental 
difficulties, or a diversion of trade’ if the UK and EU cannot reach a joint decision to tackle the 
problem that has arisen. The other side is allowed to take ‘rebalancing’ steps in response. 

The EU triggered Article 16 in January 2021 in an attempt to stop AZ vaccines moving from EU 
factories to the UK. The EU did not consult with the UK or with EU Member States.  There was 
                                                           
186 https://www.ft.com/content/a1acf003-cc3f-41e7-800d-6d3aebed0732 
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immediate international criticism, with Arlene Foster, then First Minister of Northern Ireland, calling 
it an ‘incredible act of hostility’.  Within a matter of hours, the reversed its decision, stating it was 
‘not triggering the safeguard clause’, and claiming it had been an ‘oversight’.187 

The Command Paper has a section ‘One way forward: our assessment of Article 16’, which argues 
that it is ‘clear that the circumstances exist to justify using Article 16’: 

● There has been significant disruption to longstanding trade flows between Great Britain 
and Northern Ireland, and a significant, measurable increase in trade on the island of 
Ireland. The value of Ireland’s exports of goods to Northern Ireland is trending far above 
historical levels in 2021: up by nearly 40% this year compared to the same period in 2020, 
and by more than 50% on the same period in 2018.188 
 
Such disruption to trade has in turn exacerbated the perceptions of separation and threat to 
identity within the Unionist community which, in the context of Northern Ireland, constitute 
a particularly serious and pressing societal difficulty. 
 
● Further societal and economic impacts are also clear: consumers face higher costs and real 
risks to goods supplies on which they rely; businesses face increased operating costs that put 
their survival in jeopardy; and, as many businesses and business organisations have made 
clear, if the flexibility provided by the grace periods were to be removed, there would be 
questions as to whether food supplies and parcel deliveries would continue without serious 
disruption, with significant knock-on impacts for day-to-day lives. 
 
Taken together, these are very serious effects which have put the functioning of the 
devolved government in Northern Ireland under strain and placed significant pressures on 
people and businesses in Northern Ireland. 
 
This combination of serious economic and societal difficulties, along with the obvious 
diversion of trade, would justify a serious response under the framework of the Protocol. 
Indeed, the unusually broadly drawn text of Article 16 was designed precisely with such 
circumstances in mind, allowing for either party to act unilaterally with appropriate 
measures, in a proportionate way and in a manner necessary to remedy the situation. 
 
It is clear that the situation would justify a package of appropriate safeguards under Article 
16 insofar as these are responding to serious societal or economic difficulties or diversion of 
trade. These could include a range of measures to deal both with the current issues arising in 
the application of the Protocol (for example, chilled meats, parcels and so on) and also the 
broader arrangements under which goods enter Northern Ireland from Great Britain. 
 
There are of course limits on the actions that can be taken under Article 16. They are limited 
to the specific difficulties faced, are subject to the uncertainty of an as yet untested dispute 
settlement process, and would be temporary (though could nevertheless persist, provided 
they remained strictly necessary to remedy the situation). 

 

US lawyer, Orlando Smith, asks in a Briefings for Britain article: ‘Does Article 16 authorize the UK to 
delay implementation of the Protocol?’ and judges that Prime Minister Johnson is not breaking 

                                                           
187 https://www.express.co.uk/news/politics/1467729/what-is-article-16-of-the-Northern-Ireland-Protocol-evg 
188 External Trade, Goods Exports and Imports, Central Statistics Office, May 2021. 
 

https://www.express.co.uk/news/politics/1467729/what-is-article-16-of-the-Northern-Ireland-protocol-evg


71 
 

international law by extending the grace periods for the Northern Ireland Protocol, since his actions 
lie within the legal scope of the Protocol itself:189 

If the Northern Ireland Protocol’s inspection regime had gone into effect on 1 April 2021, it 
would have caused hardship for Northern Ireland’s consumers and businesses. Increased 
costs and delays on imports from the rest of the UK into Northern Ireland would have 
caused businesses not to have supplied goods, including some essentials such as food, to the 
people of Northern Ireland in a timely manner and at an affordable costs, or even at 
all.  Some business would even have been pushed into administration, and consumers would 
have faced bare shelves at their grocers.  In some cases, there may have also been shortages 
of medicine and other essential goods.  No British Prime Minister could permit that, no 
matter what agreements might say, or how they would be interpreted, by a foreign court or 
a foreign power.190  

Is Johnson’s delay of the full implementation of the NI Protocol legal?  

Fortunately, the law provides several remedies, to simply legislate to reform the Withdrawal 
Agreement, so that it ‘ensures the sovereignty of the United Kingdom and the protection of 
its internal market,191 as Prime Minister Johnson nearly did earlier with his Internal Markets 
Bill.192  Here, I am going to deal with just one of those laws.  That is Article 16 of the NI 
Protocol as set forth at Withdrawal Agreement, Page 101 and in its Annex 7….    

Despite all of the howling to the contrary, Article 16 (Para. 1) expressly permits the UK to 
unilaterally take appropriate safeguard measures to relieve serious economic, societal, or 
environmental difficulties or the diversion of trade occasioned by the application of the NI 
Protocol.  There is no need to formally invoke Article 16. PM Johnson’s only obligation under 
Article 16 is to give the EU one month’s notice and to enter into consultations with the EU 
about the measures adopted, in order to try to find an agreed solution. Lord Frost, has done 
all of that.193  

So yes, the Prime Minister can lawfully unilaterally delay the full implementation of the NI 
Protocol, as he has done, for the reasons that he has. Even the current limited application of 
the NI Protocol is doing serious economic harm to Northern Ireland’s businesses, disrupting 
the supply of goods to its people, and seriously disrupting trade between Northern Ireland 
and the rest of the UK. There is no doubt, therefore, that the fully implemented Protocol 
would have done more and even worse harm.  In short, the Protocol, in even its limited 
form, has worked to disrupt Northern Ireland’s commerce and its trade with the rest of the 
UK, and its full implementation would have been an even more disruptive failure, inflicting 

                                                           
189 Orlando Smith (2021) Does Article 16 Authorize the UK to Delay Implementation of the Protocol?’, Briefings 
for Britain, 2 April; https://briefingsforbritain.co.uk/does-article-16-authorize-the-uk-to-delay-implementation-
of-the-Protocol/ 
190 Nor would any Prime Minister of the United Kingdom need to do that, for Parliament has the power to 
legislate to ensure that the UK’s sovereignty is respected and that its internal market is protected.  See, for its 
discussion the UK’s sovereign prerogative to legislate, ‘Why UK law must prevail over the EU Withdrawal 
Agreement’, Martin Howe, QC, Briefings for Britain at https://briefingsforbritain.co.uk/why-uk-law-must-
prevail-over-the-eu-withdrawal-agreement/. 
191 Quoted from the EU-UK Joint Political Declaration, Paragraph 4, as the EU declared, promised, and 
committed to ensuring the UK’s sovereignty and protecting the UK’s internal market. 
192 United Kingdom Internal Market Act 2020 at 
https://en.wikipedia.org/wiki/United_Kingdom_Internal_Market_Act_2020. 
193 Can the EU demand that the PM formally invoke Art. 16?  Perhaps, it can, but that is a formality.  What’s 
important is that Prime Minister Boris Johnson, through Lord Frost, has satisfied the procedural requirements 
of Art. 16, and, thus, is legitimately operating under it.  If EU Vice President Marcos Sefcovic demands that 
Lord Frost formally invoke Art. 16, Lord Frost can satisfy him in due course. 

https://briefingsforbritain.co.uk/author/orlanosmith/
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suffering and loss on the people of Northern Ireland.  And, although Prime Minister Boris 
Johnson has placed a self-imposed time limit of six months on his delay of the full 
implementation of the NI Protocol, there is no time limit on the duration of those safeguard 
measure in Article 16.  The safeguard measures may exist as long as the difficulties that gave 
rise to them exist, unless and until the parties can mutually agree on an alternative solution 
to the difficulties that caused PM Johnson to invoke the safeguards. That is, the UK’s 
safeguards can indefinitely delay the implementation of the NI Protocol, as long as the 
difficulties remain. 

Proportionate rebalancing 

If the EU is getting less than it bargained for as a result of the UK’s safeguard measures, it 
has recourse to proportionate rebalancing measures as set forth in Article 16, Para. 
2.194  The purpose of rebalancing is to compensate the EU for any loss of the value of its 
bargain under the NI Protocol.  Rebalancing is compensatory, not punitive, in nature, being 
designed to restore to the EU the value of what the EU would have received under the fully 
implemented NI Protocol, and it is limited to what is necessary to compensate the EU by, in 
effect, restoring the value of its losses as a result of the safeguards. 

There are two categories of performance that arise because of the safeguards:  One, is 
consultation, which must occur at least quarterly, where the UK and EU try to come to some 
agreed solution that makes the safeguards unnecessary by agreeing to a solution in lieu of 
the safeguards that eliminates the difficulties that gave rise to them. Second, there is the 
compensatory proportionate rebalancing195 that the EU may seek, provided that it is no 
more than compensatory for the damages that it suffers as caused by the safeguarding 
measures. Since Article 16 itself makes it clear that there should not be provisions, 
interpretation of provisions, solutions, or anything else that disrupts Northern Ireland’s 
economy, society, trade, or environment, therefore, the rebalancing measures must not 
create new difficulties in those areas. 

So, what does proportional rebalancing to restore the value of the EU’s bargain concretely 
mean?  It means going to the very purpose of the NI Protocol, which is to protect the EU’s 
Single Market and Customs Union.  And the principal harms that can happen to the Single 
Market and Customs Union are contraband goods, that is, goods that aren’t properly taxed 
or tariffed, and/or nonconforming goods, that is, goods that don’t comply with EU 
regulations.196  But compensatory rebalancing that the EU is entitled to is the value of the 
harm of contraband goods entering the Single Market. That is a definite and discrete amount 
of damages that are compensable in money or other property.  But it is an amount that 
exceeds zero only to the extent that the loss value, plus the harm, of contraband goods is 
significantly greater than zero.197  

If Prime Minister Boris Johnson and Lord Frost can devise and so manage their programme 
of safeguards during the extension of the grace period, in lieu of full implementation of the 
NI Protocol, the EU’s rebalancing might amount to no more than zero.  And who knows, such 

                                                           
194 If a safeguard measure taken by the Union or the United Kingdom, as the case may be, in accordance with 
paragraph 1 creates an imbalance between the rights and obligations under this Protocol, the Union or the 
United Kingdom, as the case may be, may take such proportionate rebalancing measures as are strictly 
necessary to remedy the imbalance. Priority shall be given to such measures as will least disturb the 
functioning of this Protocol. 
195 Proportionate rebalancing is similar to the common-law concepts of damages and equitable restitution. 
196 Hereinafter, collectively ‘contraband goods’. 
197 There is no need for Lord Frost to reach into his pocket for change if the odd egg or a loaf of bread slips 
through. 
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UK practice might show the way to a solution that permanently modifies the NI Protocol. 
This could eliminate the difficulties that occasioned the safeguard of extending the grace 
period, delaying the full implementation of the NI Protocol which was already disrupting 
Northern Ireland’s trade and economy and societal difficulties that jeopardized, inter alia, 
the Good Friday Agreement. At the same time, it might also reduce the import of 
contraband goods into the EU Single Market to a less than economically significant effect 
level.  Wouldn’t that be a joy?  Let’s hope that it comes to pass.198  

The delayed implementation of the NI Protocol poses no jeopardy to the Good Friday 
Agreement 

We needn’t worry about the howling and baying on behalf of the Good Friday 
Agreement.  Prime Minister Johnson isn’t proposing a hard border anywhere, not at 
Northern Ireland’s ports of entry and certainly not at the Northern Ireland-Republic of 
Ireland border.  All he proposes to do is continue the grace period to delay the full 
implementation of the NI Protocol’s regime, its regimes of inspection, red tape, and 
duties.  That is not imposing a border.  The only legal remedy available to the EU, whether 
by making a claim or as a result of judgment in court, is just money, not a border between 
Northern Ireland and the Republic of Ireland.  Why people started taking about borders or 
the need for a border in response to Prime Minister Johnson’s safeguard of delaying full 
implementation of the NI Protocol, in order to prevent economic and societal harm in 
Northern Ireland, can only be explained by them reacting before reading the law, or that 
they were intentionally engaging in demagoguery and propaganda.  All the EU can do 
pursuant to Article 16 in response to Johnson extending the grace period to delay the full 
implementation of the NI Protocol is recover proportionate damages for the harm caused by 
the UK’s extending the grace period.  All the UK is doing, pursuant to the authority of Article 
16, is extending the grace period to delay the full implementation of the NI Protocol that, if 
fully implemented, would do serious harm to trade and commerce in Northern 
Ireland.  Neither of those things is a border or can result in a border.  Or to put it another 
way:  If the EU imposed a border on the Island of Ireland in response to the UK delaying the 
full implementation of the NI Protocol, instead of seeking and accepting proportionate 
damages, as Article 16 mandates, it, not the UK, would be violating the NI Protocol and 
international law. 

Conclusions 

The NI Protocol anticipates in its Article 16 that the implementation of the NI Protocol could 
cause difficulties that would need to be addressed by remedial safeguards.  It provides for 
the Party, who might suffer damages as a result of those safeguards, to be proportionately 
compensated to the extent of its damages.  It also provides for the Parties to engage in 
consultations to try to reach an agreed solution to either eliminate the safeguards in favour 
of an alternative solution to the difficulties that the safeguards relieve, or even to officially 
approved of the safeguards.  Just read Article 16, and you will see that it addresses just this 
situation, the need for safeguards, such as the delay of fully implementing the NI Protocol, 
and for compensatory damages for the Party suffering loss because of those safeguards, and 

                                                           
198 And the United States could return to its proper position of being a neutral party in this dispute, which uses 
its good offices to help the Parties to their own fair solution.  And there is a silver lining, even here.  Who 
knew, before this, that people of Northern Ireland had such a concerned friend in the EU?  It just shows how a 
trade dispute with the UK and the EU’s objections to UK’s sovereignty and to the UK competing with it can 
inspire in the EU such hitherto almost unnoticed devotion and affectionate regard for Northern Ireland’s 
people.  It is truly moving.  And the EU and UK can make the most of it by simply following a straightforward 
reading of Article 16. 
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it does it all without any mention of or need for borders.  And thus, Article 16 handles the 
instant problem of delaying the full implementation of the NI Protocol, and protects the 
Good Friday Agreement, because it lawfully handles the problem without imposing any 
borders and without disturbing the status quo ante with respect to the Good Friday 
Agreement.  

However, despite the apparent attractions of triggering Article 16, Smith actually warns against 
doing so:199 

Invoking Article 16 invokes the jurisdiction of the EU courts and ultimately the European 
Court of Justice.  The ECJ and its subordinates will never rule against the EU on whether the 
UK's use of Article 16 is legal.   

I think the better route is for the Government to use the principles and ideas of Article 16 
but without formally invoking it. Instead, the Government would use it sovereign authority 
to modify the NI Protocol, as needed for the occasion, according to the principle of Article 
16, which is that whenever the implementation of the NI Protocol cause serious societal, 
economic, and/or environmental difficulties, the UK can implement safeguard measures to 
remedy those difficulties.  The Government can implement those Article 16 principles but as 
the exercise of its sovereign authority to rule in Northern Ireland so as to protect the 
operation of its internal market, the proper performance of the Belfast Agreement, prevent 
sectarian violence, and relieve the economic hardship that implementation of the NI 
Protocol has caused and will cause for the people of Northern Ireland.  This course is within 
the ambit of the UK sovereign prerogatives. 
 
The other course of formally invoking Article 16 places the Government before the ECJ, and 
once having submitted to the ECJ's jurisdiction by invoking Article 16 and answering the EU's 
pleadings, the UK can't be heard to then complain that the ECJ has no jurisdiction to hear 
the matter.  And regardless of the merits, the ECJ can and will plausibly rule that UK's 
safeguard measures are illegal because all that the Government needs do to remedy the 
difficulties is to dynamically align with the EU's SPS regulations.   
 
That outcome is unacceptable, because it destroys Brexit and the UK's status as an 
independent sovereign power, and would make future trade deals impossible, except for 
President Biden's generous offer to accept a trade deal with the UK that imposes the EU's 
SPS regs on US exports to the UK.  
 
The UK's sovereignty and its prerogatives are not a matter of the EU's grace as granted in the 
WA, nor is its governance of its territory of Northern Ireland a matter of haggling, 
negotiation, or of the EU's gift.  Those prerogatives are inherent to the UK as a sovereign 
state as they are inherent in any sovereign state.  Those sovereign powers and 
responsibilities are beyond the jurisdiction of ECJ and any foreign court, and that should be 
the UK's only answer to the EU's complaint to the ECJ and its subordinate courts. 

 
3.3 Suspend or scrap the NIP 

3.3.1 The NIP is unsustainable and unworkable and should be suspended or scrapped 

The UK Government knows the NIP is unsustainable. One UK Government spokesperson said: ‘We 
recognise the issues have been raised by businesses about the operation of the Protocol. As Lord 

                                                           
199 Private communication. 
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Frost [said], it is hard to see that the way the Protocol is currently operating can be sustainable for 
long. Solutions are rapidly needed to ease the burdens on business and ensure the Belfast (Good 
Friday) Agreement is fully respected in all its dimensions. We remain committed to working through 
the issues with the EU and we hope they will show common sense and take a risk-based approach’. 

A second UK Government source said: ‘We cannot tolerate unreasonable impacts on trade across 
the UK. It is not consistent with the Belfast/Good Friday Agreement or, therefore, the Protocol. The 
Protocol is not designed to protect the EU Single Market over and above the Belfast/Good Friday 
Agreement’. 

A third source said: ‘the Protocol is dead in the water. [It] does not work. It contravenes the Good 
Friday Agreement in many ways. It is damaging. It is not a workable agreement’.200  

A Briefings for Britain commentary on 11 April 2021 was headed ‘The Protocol is the problem, not 
the solution, for Northern Ireland’: 

A number of commentators have suggested that the problem is one of trust – that the EU 
needs evidence of the UK’s good faith before it can afford to relax its restrictions.  As we’ve 
argued, however, it is the EU’s bad faith insistence on full checks as a negotiating tactic 
which is stoking tensions.  (Incidentally, the claim that the EU was somehow instrumental in 
creating the Good Friday Agreement, or essential for its working, is simply inaccurate.) 
 
Arguments that the Protocol is essential in its current form rely on the assumption that the 
EU’s Single Market must be protected over that of the UK’s – and, implicitly, privilege 
Nationalist over Unionist sentiment.  Though Ireland and the EU have succeeded remarkably 
well in establishing the normative character of these assumptions, they are fatal for the 
continued existence of peace in the province.  Equilibrium and peace between communities 
require the perception and fact of fair treatment.  If Unionists feel betrayed, then simply 
ordering them to accept the Protocol represents reckless ignorance. 

Similarly, suggestions that NI has somehow benefited from being in the Single Market when 
the large part of its goods come from the UK are deeply flawed.  That retailers have been 
able to source goods from within the Single Market does not mean this process is as 
efficient, cheap or convenient as would be the case without the Protocol – indeed, listing 
increased all-Ireland trade as a benefit, at the expense of UK commerce, rather reveals one’s 
biases. 

What, in sum, ought the UK and EU to do about the situation?  Full backstop-style alignment 
for the rest of the UK, which would avoid checks, was tried and failed by Theresa May.  As 
we argue, most sensible would be for the EU to accept the fact that there is little risk to 
Single Market of goods entering Northern Ireland, and quietly drop its insistence on physical 
customs posts, threats of legal action, and high-handed uses of Article 16 at the first whiff of 
trouble. 

If the UK is required to do this unilaterally, however, it should – Article 16 allows for the 
suspension of checks in the event of significant trade diversion or social disturbance.  For the 
fact is that if the problem is ignored, then tensions will continue to fester, and worse 
disorders will follow.  The Government’s primary duty must be to avoid such an outcome. 
 

                                                           
200 https://www.express.co.uk/news/politics/1436744/northern-ireland-news-Protocol-brexit-eu-uk-dead-in-
the-water-boris-johnson-lord-frost-ont 
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Lord Daniel Hannon advises the Government ‘Do not try to modify the Northern Ireland Protocol – 
just scrap it cleanly’:201  

Let me start with an observation which, in normal times, would be obvious. If the choice 
were between preserving peace and prosperity in Northern Ireland and complying with a 
foreign treaty, any British Government should choose the former. That point would not need 
making, except that, five years after the referendum, some British commentators remain 
unable to deviate from the Brussels line, however unreasonable or inconsistent it becomes. 

For what it’s worth, I don’t believe that that is the choice. The Northern Ireland Protocol 
contains self-correction mechanisms, including a provision for unilateral suspension by 
either side. But if the only options were withdrawal from the treaty – denunciation, to give it 
its proper name – and the collapse of the political order in Ulster, it would be an act of 
shocking dereliction to stick with the treaty. 

It is in this context that we should see Boris Johnson’s welcome declaration that, with or 
without the EU’s consent, the worst aspects of the Protocol will be disapplied. 

For six months, Britain has been bending over backwards to make the system work, while 
the EU gives every impression of relishing our discomfort. Talks between the two sides have 
been a dialogue of the deaf, Britain offering practical ideas to minimise disruption while the 
EU seeks to make that disruption as public and salutary as possible. 

The UK has spent more than £500 million helping businesses adapt, and pledged a further 
£150 million for the digital certification of agri-foods. It has given EU officials unprecedented 
access to its customs systems. It has repeatedly suggested ways to facilitate the flow of 
goods while ensuring that uncertified products don’t enter EU territory. But Brussels has 
responded to every such offer by insisting on the most intrusive checks possible, demanding, 
for example, that dogs be given rabies shots. Marks and Spencer is suspending delivery of 
some of its Christmas goods and, as things stand, Northern Ireland’s NHS will not be able to 
source medicines from the mainland. 

No one seriously imagines that this is really about sausages sneaking into Co Donegal. Cross-
border trade in Ireland amounts to less than 0.5 per cent of the EU’s total trade, yet Brussels 
conducts around 20 per cent of all the checks on goods entering its territory on it. No, this is 
about squeezing the UK. 

Britain can respond in three ways. It can repudiate the Protocol completely; it can suspend 
parts of it by triggering Article 16; or it can continue to plead with Brussels to play nice. 

The first option is the most drastic, but also the cleanest. The Northern Ireland Protocol is an 
unequal treaty, a product of the Benn Act (also known as the Surrender Act) and other 
parliamentary manoeuvres designed to weaken Britain. It is not just one-sided; it is 
deliberately designed to show that withdrawal carries a terrible price. 
 
History abounds with treaties that were abrogated because their provisions were 
intolerable. Consider (it seems apt in this centenary year) the Anglo-Irish Treaty of 1921. 

                                                           
201 https://www.telegraph.co.uk/news/2021/07/25/do-not-try-modify-northern-ireland-Protocol-just-scrap-
cleanly 
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Successive Irish Governments progressively ditched its provisions, breaking their links with 
the UK, declaring a republic and leaving the Commonwealth. Britain, for what it is worth, did 
not retaliate. On the contrary, when the final break was made in 1949, George VI sent a 
warm message to the Irish President: ‘I hold in most grateful memory the services and 
sacrifices of the men and women of your country who rendered gallant assistance to our 
cause in the recent war and who made a notable contribution to our victories. I pray that 
every blessing may be with you today and in the future’. 

Brussels is unlikely to be so affable. But, frankly, it has been engaging in micro-aggressions 
since 2016, and it is hard to see what further sanctions it could apply without wounding 
itself. 

Britain’s second option is more limited. Article 16 of the Protocol declares: ‘If the application 
of this Protocol leads to serious economic, societal or environmental difficulties that are 
liable to persist, or to diversion of trade, the Union or the United Kingdom may unilaterally 
take appropriate safeguard measures’. 

That there are serious economic difficulties is not in doubt. Northern Ireland’s 
commerce with Great Britain is worth more than that with the Irish Republic, the rest of the 
EU and the rest of the world combined. This traffic is being deliberately impeded, with costs 
equivalent to some £10 billion added in needless paperwork. Three quarters of Northern 
Irish businesses have been negatively affected. 
 
Plainly there is ‘diversion of trade’: as British sales to Northern Ireland have fallen, exports 
from the Republic have risen by 50 per cent. As for ‘societal’ difficulties, the fact that the 
Protocol is opposed by half the population ought to disqualify it in a place where cross-
community support is usually considered essential. 

As the PM says, the conditions that justify Article 16 have been amply met. The EU could 
hardly complain, having itself triggered Article 16 (albeit briefly) from no higher motive than 
pique at the success of Britain’s vaccine rollout. 

Yet, with saintly patience, Boris is still trying to convince Brussels to accept moderate 
changes that would keep the land border open while bringing the Protocol into line with 
other international treaties. He has proposed that checks be made only on goods at risk of 
crossing the border, and that the treaty be arbitrated neutrally like other accords. 
 
If nothing else, his self-restraint has won him the support of businesses in Northern Ireland, 
where the EU’s approach is resented in both traditions, including by most Remainers. 

If Brussels were genuinely interested in the integrity of its Single Market, it would have no 
problem with what Britain is proposing. But, until now, it has had other goals: creating an all-
Ireland economy; keeping the UK within its regulatory orbit; ensuring that beef imports from 
Australia and the US don’t displace those from Ireland; and generally teaching us a lesson. 

Northern Ireland might have been a bridge between the UK and the EU, a symbol of their 
readiness to work together. But Brussels does not want Britain as a good neighbour – only, it 
seems, as a semi-protectorate. Of all sad words of tongue or pen, the saddest are these: ‘It 
might have been!’ 
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Orlando Smith offers a legal rationale for scrapping the NIP:202 

The real principle is this.  Unless a policy, practice, or event does or risks material harm to 
the EU's Single Market and/or Customs Union, then the governance of Northern Ireland shall 
be from the Westminster Parliament and No. 10, and, even were a policy, practice, and 
event does or risk material harm to the EU, but there is no remedy for it that honours and is 
consistent with the UK's sovereignty in the UK, including Northern Ireland, the EU will have 
to suffice, as do other sovereign nations, with making what remedy it can in its own 
territories by its own means, without imposing any burden on the UK or impairment or 
dishonour of its sovereignty. 
 
In practical terms, that means that the EU rule book in Northern Ireland is a nullity; that the 
UK need do more than interdict economically significant contraband into the Republic by 
means of practical regime of inspection that fully honours the UK's sovereignty and that 
protects the smooth operation of its internal market throughout the UK.  And if that isn't 
sufficient to protect the EU's Single Market, the EU must make provisions to protect its 
Single Market on its own territories, such as conducting what further inspections that it 
deems appropriate in the Republic of Ireland, in the air or on the high seas, or in the ports of 
its own Member States.  That is, the border down the Irish Sea would be moved back into 
the EU where it belongs, as is the practice among states elsewhere in the world. 
 
As a matter of fact and not as a negotiating tactic or posturing, the UK Government simply 
can't, given the political opposition in Northern Ireland, continue any form of the NIP that 
materially impairs the UK's internal market with Northern Ireland and that materially 
imposes EU law in Northern Ireland that is supreme over UK law.  It will simply be impossible 
be the Government to do that. 

 

3.3.2 The EU’s response: intransigence and counterattacks  
 

A further justification for scrapping the NIP is the intransigent attitude of the EU side, as these 
examples show. In March 2021, the Portuguese-born EU ambassador to the UK, João Vale de 
Almeida, told the Unionist Community in NI that the only way to preserve peace in NI is to 
implement the NIP in full. The NIP is the ‘the solution to the problems created by Brexit’203 by 
‘paving a way to allow for the free movement of goods between the two jurisdictions’204 (although 
he did not add that this would only be possible if the UK adopted all EU rules and regulations on an 
ongoing basis). He added: ‘Those who oppose the Protocol today …are not presenting any 
alternative because in fact there isn't (one)’.205 He subsequently accused Edwin Poots, the 
Democratic Unionist Party leader at the time, of making comments about the NIP that lack 
‘adherence to reality’.206  In early July 2021, Michel Barnier warned Boris Johnson of 'serious' risks if 
the Brexit deal is put into question. He said that the UK must restore the EU's trust, implying that the 
UK must honour the EU's interpretation of the NIP. 207  

                                                           
202 Private communication. 
203 https://www.politico.eu/article/northern-ireland-Protocol-brexit-sinn-fein/ 
204 https://www.rfi.fr/en/europe/20210316-eu-takes-legal-action-against-uk-over-breach-of-brexit-obligations 
205 https://www.politico.eu/article/northern-ireland-Protocol-brexit-sinn-fein/ 
206 https://www.theneweuropean.co.uk/brexit-news/westminster-news/joao-vale-de-almeida-today-
programme-8017322 
207 https://www.express.co.uk/news/politics/1458245/Michel-Barnier-news-Boris-Johnson-warning-UK-EU-
Brexit-deal-trade-latest-VN 

https://www.express.co.uk/news/politics/1458245/Michel-Barnier-news-Boris-Johnson-warning-UK-EU-Brexit-deal-trade-latest-VN
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Following David Frost’s concern that the EU would just ‘lurch from date to date, and crisis to crisis 
[to find] sticking plaster fixes [that] never deal with the underlying problem with the NIP’208 and the 
publication of the Command Paper in July 2021, the EU immediately counteracted with a 
coordinated campaign of dismissals, threats and a few token concessions – but no offer to 
renegotiate the NIP. 
 
An EU official said Frost’s comments had caused ‘some concern’ adding that ‘We offered the grace 
period extension with strict conditions which we hope are followed.  We also hope Britain will 
engage cooperatively with us in bringing forward a wider agreement on animal and plant health 
checks for goods arriving into Northern Ireland from the UK. With this in mind, it is not helpful to see 
comments which accuse us of simply offering a “plaster fix” and creating a “crisis” over the Protocol. 
We will engage with the UK at all levels but we are not here to play pathetic diplomatic games with 
Britain on such an important matter’. The official also said that the UK was still showing no signs that 
it will fully implement the Protocol, e.g., not building infrastructure at NI ports to facilitate checks on 
food and live animals from GB, and refused to rule out continuing legal action if the UK acts 
unilaterally in relation to the Protocol.   

Simon Coveney criticised the UK Government for failing to acknowledge EU concessions: ‘This is a 
week when the EU has moved, has shown generosity, has responded to requests from the British 
Government and from leaders in Northern Ireland [e.g., by allowing medicines to be imported from 
GB to NI and waiving the requirement to show the motor insurance green card for drivers from the 
UK]. And at the same time, the British Government shows no generosity at all, in terms of even 
acknowledging that there were advances this week that could build trust and relationships’. 

It is clear that the UK Government’s concerns have fallen on deaf ears: ‘This is not about 
concessions. It is about finding sustainable arrangements for Northern Ireland and protecting the 
Belfast Agreement in all its dimensions. The UK Government has provided nearly £500million this 
year to support businesses moving goods under the Protocol and we are committed to working 
consensually with the EU to resolve the issues which are causing significant disruption on the 
ground. We will consider all options available if solutions cannot be found, because our overriding 
responsibility is to support peace, prosperity and stability in Northern Ireland’.209 

The EU did make a token concession in September 2021 by accepting an indefinite extension of the 
grace period for chilled meat which was due to expire in October, thereby pausing the ‘Sausage 
War’.  It is important to note that the EU had not formally agreed to extend the grace period, but has 
only agreed to pause legal action while talks with the UK Government are taking place: ‘Our focus 
remains on identifying long-term, flexible and practical solutions to address issues related to the 
practical implementation of the Protocol that citizens and businesses in Northern Ireland are 
experiencing. However, we will not agree to a renegotiation of the Protocol. The Commission 
continues to engage constructively with the UK, in the interest of all communities in Northern 
Ireland’.210 The EU also made it clear that the flexibility it has granted on the grace periods could be 
revoked in future.211 It is important to note that the EU’s offer in October 2021 to end the ‘Sausage 
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War’ (discussed in section 1.3.6 above) only refers to food products considered to be of ‘significant 
national importance’ and excludes other chilled meats. 

In September 2021, the Slovak-born and Soviet-trained former Marxist Maroš Šefčovič went to 
Queen’s University in Belfast to inform the NI community that the NIP must be ‘properly 
implemented’. He said the EU had been ‘engaging constructively’ with the UK Government to limit 
the impact of the NIP on everyday life in NI and added: ‘The EU and the UK must continue these 
discussions in order to reach an understanding.  I believe that our focus should be on those issues 
that matter the most to the people of Northern Ireland, and not on requests, such as removing the 
role of the European Court of Justice. Doing this would effectively mean cutting Northern Ireland off 
the EU’s Single Market and related opportunities. Instead, let’s see what can be done to further ease 
the supply of goods. And let’s see how to involve the people of Northern Ireland in our discussions 
on the implementation of the Protocol. A renegotiation of the Protocol – as the UK Government is 
suggesting – would mean instability, uncertainty and unpredictability in Northern Ireland. Bear in 
mind it has already taken us five years to get to this point’.   

He said he would do ‘whatever it takes’ to ensure that the supply of medicines to NI was not 
disrupted because of the Protocol, but warned: ‘I also need to be honest: while we will continue 
looking for solutions to minimise the effects of Brexit on your everyday lives, we will never be able to 
remove them entirely – such are the consequences of Brexit and of the choices of the UK 
Government. The Protocol is not the problem. On the contrary, it is the only solution we have. 
Failing to apply it will not make problems disappear, but simply take away the tools to solve them. I 
am, of course, acutely aware of how some in Northern Ireland feel about the Protocol, in particular 
in the Unionist community. We are seeking solutions that work for all, including those opposed to 
the Protocol. Because no matter what your outlook is, we are all in this for the long run. I know it is 
possible for us to work together, if rhetoric on both sides is dialled down. The Protocol presented a 
real opportunity for Northern Ireland. The implementation of this agreement will continue to 
require compromise from both sides. All the exchanges here have only strengthened my conviction 
that enormous benefit can be extracted from its unparalleled access to two of the world’s largest 
markets with more than 500 million consumers – a powerful magnet for foreign investment, 
translated into jobs and growth. But if we are to turn this opportunity into reality, the Protocol must 
be properly implemented’.212 

Speaking later to the PA news agency, Šefčovič said: ‘I think everybody was very constructive and 
what I really appreciate was that all the representatives clearly underlined that we have to work 
together to find a solution to the issues that are on the table. I promised them that I'm ready to 
engage with all of them, bilaterally and collectively, because we really want to resolve all the issues 
linked to the Protocol and to turn it into the opportunity which really we believe that it is’.213 

We therefore have two unelected EU officials going directly to the NI community behind the backs of 
the UK Government – something the EU blocked when British ministers tried to go directly to the 
Member States in the Brexit negotiations – and informing them that the NIP must be implemented 
in the way that the EU stipulates and that there is no alternative. Further, Šefčovič throws Gove’s 
claim that the NIP gives NI ‘the best of both worlds’ back in his face. 
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Orlando Smith has the following observations on this:214 ‘Maroš Šefčovič is an official of a foreign 
power, whom the UK should no more permit to visit NI or any other part of the UK than it would 
permit Vladimir Putin to do so.  It is fundamental and well established that foreign official may not 
visit another state's sovereign territory without that state's permission and can only act according to 
the extent of the permission granted.  Even ambassadors are subject to being accepted and can, as a 
matter of a state's sole discretion, be declared persona non grata and made to leave’. 

The French President Emmanuel Macron has also waded in and told the UK that ‘Nothing is 
renegotiable, everything must be applied’215 and ‘It is an existential issue for the solidarity and the 
unity of the European Union. So we will make sure that the agreements that are signed after very 
lengthy negotiations will be complied with when it comes to fisheries, or some well-known 
Protocols’.216   

The EC President von der Leyen added: ‘The EU will continue to be creative and flexible within the 
Protocol framework. But we will not renegotiate. We must jointly ensure stability and predictability 
in Northern Ireland’.217  

These comments emanating from the EU have been made regardless of the views of the people of 
NI, such as those of Sir Jeffery Donaldson, the new leader of the DUP, who has said: ‘At the heart of 
the Belfast or Good Friday Agreement are our three sets of relationships, and there's a very delicate 
balance within that agreement as to how those relationships are managed. One of the key 
relationships is that between Northern Ireland and Great Britain. The agreement is very clear. The 
principle of consent protects the rights of the people of Northern Ireland to determine their 
constitutional status. When you harm one of those relationships, you harm all of them by extension. 
That's exactly what we've seen happening because our relationship with Great Britain has been 
harmed by this Protocol. So too our relationship with the Republic of Ireland has been harmed, and 
indeed it has undermined and destabilised relationships within Northern Ireland itself. We've seen 
that even on our streets. So it is imperative for all of us that we resolve these issues’.218 

In response to the various interventions, Donaldson announced in September 2021 that the DUP 
would stop co-operating with the Irish Government and collapse the Stormont Assembly unless Boris 
Johnson overhauled the NIP because it had undermined the Province’s link with the rest of the 
UK. He said his party would block any additional checks required at the Province’s ports and 
demanded that any new agreement must remove the need for new red tape and end the role of the 
European Court of Justice. He added: ‘The Northern Ireland Protocol requires certain aspects of EU 
law to apply in Northern Ireland but this can only happen if they are incorporated into Northern 
Ireland law. Over time a failure to incorporate such law will mean that Northern Ireland will 
increasingly diverge from EU law and would ultimately undermine the operation of the EU Single 
Market. We are pledged to make sure that this happens. While the UK Government also has powers 
to introduce these regulations at Westminster, to do so in a blanket fashion would further 
undermine the credibility of the devolved settlement’.219  

                                                           
214 Private communication. 
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This gets short shrift in the ROI, however.220   Neale Richmond, European affairs spokesperson for 
Fine Gael responded: ‘It’s not in Ireland’s interests to chase the nonsense the DUP are talking about’. 
The DUP has made seven demands221 for the Protocol’s overhaul, including no checks for goods 
coming into Northern Ireland from Great Britain and staying there, and giving Northern Ireland’s 
people a ‘say in making the laws which govern them’, including those on the EU’s Single Market.  

Michael Collins, a former Irish ambassador to the US and Germany who now heads Dublin’s Institute 
of International and European Affairs, says Ireland has been ‘as helpful as we can be’ but that there 
are limits: ‘The one thing we cannot do is to seek to persuade the EU to take action which would in 
any way undermine the integrity of the EU Single Market. First of all they wouldn’t do it, and second 
of all, it wouldn’t be in our interests because it’s our Single Market as well’.  

Leo Varadkar has gone further and used the constitutional damage that the NIP has introduced, to 
call for the ‘unification of our island’ in his lifetime, recognising that the ‘tectonic plates were 
shifting’.222 

The EU did not respond ‘constructively’ to the UK Government’s Command Paper which asked for 
‘substantial and significant change’ covering areas such as the movement of goods from GB to NI, 
regulatory standards for goods, governance arrangements, and a treaty framework that is not 
policed by the ECJ. On 13 September 2001, Lord Frost told the House of Lords that unless it did so, 
he would consider suspending the NIP: ‘I urge the EU to take this seriously. They would be making a 
significant mistake if they thought that we were not ready to use Article 16 safeguards if that is our 
only choice to deal with the situation in front of us. If we are to avoid Article 16, there must be a real 
negotiation between us and the EU. A real negotiation does not mean the EU coming up with its own 
plans for solutions, within the framework of the existing Protocol, and presenting them to us 
as “take it or leave it”. I have been a bit concerned by a couple of the comments we have heard from 
Commission representatives in recent days which seem to suggest they might be considering this 
way forward’.223 A UK official followed up by saying: ‘We need them to understand they don’t get to 
a stable and cooperative relationship with us until they have sorted this thing with the ECJ out’.224 

The EU’s reaction to Frost’s comments was immediate.  An EU official said: ‘The ECJ is not even a 
redline, it’s like the weather - a constant, a permanent’. However, the EU offered a few more token 
concessions by the end of September which would ease the movement of goods from GB to NI (by 
limiting the amount of paperwork needed) and the greater involvement of politicians and others in 
NI to reduce tensions.225  

Andreas Michaelis, Germany’s ambassador to the UK, said: ‘Seems we are entering a new phase with 
regard to the Northern Ireland Protocol. Just as the EU becomes more pragmatic and understanding 
the UK adopts a less flexible line. Call that joint implementation’. Catherine Colonna, France’s 
ambassador to the UK, said: ‘“The reason the UK is so belligerent is precisely because the EU is so 
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accommodating” is an opinion we hear more and more here’.226 These can only be regarded as very 
undiplomatic interventions. 

Dominic Raab, speaking as the UK Foreign Secretary, commented: ‘We do not negotiate or haggle 
the integrity of the UK, whether it is territorial, constitutional or the economic integrity of the UK, it 
is not on the table, this is not negotiable’.227  However, former Brexit Party MEP Ben Habib has 
described the NIP as ‘A deal which included, amongst its litany of sell-outs Northern Ireland, thus 
making the UK the first country in history voluntarily to partition itself’.228  

Orlando Smith comments:229 

Clearly something is going to have to give.  I think that it must start with an understanding 
and perhaps even a demonstration of who is sovereign in NI, whether that sovereign be the 
UK or the EU.  And once that is settled so that the EU understands that it isn't and has no 
authority or even capacity to legislate in NI, then the ECJ must be sorted so that it is clear 
that with respect to the UK, the ECJ's jurisdiction ends at the extent of the EU Member 
States' borders.  With those things sorted, the Parties can move on to solving the trade issue 
between NI and the Republic along the lines of the principles and goals in Lord Frost's 
Command Paper.  And from the Command Paper, the Parties have a variety of approaches 
that fully protect the EU's Single Market and Customs Union, while fully restoring the UK's 
sovereignty in NI, including its internal market with NI, eliminating EU law in NI, and 
honouring all communities' rights and expectation under the Belfast (Good Friday) 
Agreement.  Webber's actual risk-based approach to mutual enforcement, a smart border, 
or some hybrid approach, such as Webber's mutual enforcement with a smart border as the 
backstop, if the parties can't agree on the risk of contraband being exported to the Republic. 

But, as I've been saying, does the EU really want a trade deal, if it can't have the unreformed 
NIP?  If Prime Minister Boris Johnson won't be moved off the Command Paper by any 
threats or coercion, in the EU's corporate mind, is retaliation for the loss of the unreformed 
NIP worth sacrificing the benefits of trade and good future relations with the UK? 

It is clear that the NIP risks constitutional and economic integrity of the UK are so great that the NIP 
needs to be first suspended and then scrapped. The EU has no intention of reforming it. 
 
3.4 Scrap the WA – with the possibility of a trade war with an increasingly hostile state 
 
3.4.1 Scrap the WA and face the possibility of a trade war 

If the EU will not accept a simple regime of inspections sufficient to protect its Single Market by 
preventing contraband goods entering the ROI – as Messrs Cody and Thompson were designing in 
2017 –  then it may be that the WA itself needs to be scrapped and trade with UK-EU trade switches 
to WTO terms – the same as trade with the US and most other countries.  While the UK may want to 
keep the UK-EU Trade and Cooperation Agreement (TCA), it cannot be at the price of either living 
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under the EU rule book in perpetuity with the constant threat of having to go before the ECJ or the 
effective transfer of NI as a colony to the EU.  

A Briefings for Britain commentary asks: ‘Is the UK-EU trade deal worth keeping?’:230 

The conflict over the Northern Ireland Protocol could ultimately call into question the 
survival of the UK-EU trade deal. Would this be a very bad thing? 

We are not big fans of the TCA. After it was signed, we wrote that, while it formed a 
reasonable basis for the restoration of Britain’s economic and political independence, it 
came with significant downsides. 

We further argued that the UK Government should be ready to quit the deal when it comes 
up for review in 2026 if those downsides make it even less attractive. We dubbed the TCA an 
‘experimental peace’ in the full expectation that it would not be the start of a new and 
harmonious relationship between the UK and EU. We expected the EU behave aggressively 
towards the UK over various issues, using the threat of collapsing or narrowing the TCA. 

Recent developments in Northern Ireland have confirmed our pessimistic predictions and 
raised doubts about the future of the TCA. The EU has threatened unspecified trade 
sanctions against the UK in response to the UK’s actual and putative unilateral actions to 
modify the NIP and reduce its damaging effects on Northern Irish society. 

Such sanctions would reduce the already modest economic benefits of the TCA, a relatively 
‘thin’ trade deal which mostly focuses on eliminating tariff barriers that would otherwise 
exist between the UK and the EU. Importantly, these tariff barriers would not be large. The 
weighted average tariff on UK exports to the EU would be around 3.5%. Around 70% of UK 
exports would face tariffs of just 0-2% with only 7% facing tariffs of 10% or more (data based 
on 2-digit industry sectors). High tariffs would largely be in agriculture, a small export sector 
for the UK. For manufacturers, the average tariff would be 3% and just 2.1% for 
manufactured goods excluding autos (see Chart 1). 

 

                                                           
230 Is the UK-EU trade deal worth keeping?, Briefings For Britain, 31 July 2021; 
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If UK exports were to face these tariffs, the economic losses would be modest. Based on a 
price elasticity of around 1.5, UK exports to the EU might fall by around £7 billion per year, 
which is equivalent to just 0.3% of UK GDP. 

Certainly, there would be problems for some sectors where tariffs are higher, such as 
agriculture and motor vehicles. But agriculture is a small sector and the car sector might 
manage much better than many think. First, assuming the UK mirrored EU car tariffs, there 
would be a significant amount of import substitution as EU cars became more expensive – 
note the UK runs a large trade deficit with the EU in cars. Second, the EU is no longer the 
main market for UK car exports. Indeed, close to two-thirds of UK car exports by value now 
go to non-EU destinations (see Chart 2). 

 

 

Exiting the TCA would not make much difference to levels of non-tariff barriers to trade with 
the EU, because the TCA – being a ‘thin’ trade deal – did little to remove these. Border 
frictions and regulatory issues would remain a fact of life. 

But importantly, incoming trade data shows that the effect of these non-tariff barriers to 
trade is much smaller than many observers have claimed over the last several years – and 
UK exports are much more resilient to them. In May, UK non-food exports to the EU had 
recovered from their drop at the start of the year to stand at similar levels to those seen in 
the final months of 2020, i.e., just before the UK left the EU Single Market and Customs 
Union. Even food exports, by the far the most affected by EU trade barriers, were only about 
1% below their October 2020 levels (Chart 3). 

Exiting the TCA would also have little impact on UK services exports. The TCA didn’t offer 
much to services exporters, which (as we have consistently argued) never gained a huge 
amount from EU membership anyway. The resilience of UK services exports this year so far 
confirms this. 

The trade outcomes this year are dramatically different from the massive losses predicted by 
the Treasury and various other bodies as a result of Brexit. It is likely that those predictions – 
and the lobbying they generated – played a big role in persuading the Government to agree 
the TCA. That decision looks less surefooted in the light of the data so far. 
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Indeed, if we set possible trade losses (as calculated above) against potential gains from 
leaving the TCA, the balance looks attractive. It would make it easier for the UK Government 
to dispense with the dreadful and damaging Northern Ireland Protocol. It would allow the 
UK Government to take back a much larger share of UK fishing resources (worth several 
hundred million pound per year). It might even allow the UK to dispense with the massive 
EU exit bill to which it agreed in the naïve belief that it might build some goodwill with the 
EU side. 

 

In any case, the TCA is likely to become increasingly less valuable to the UK over time. It is 
possible that some of its benefits may be cancelled by the EU’s moves to introduce 
a protectionist carbon border tax (which could also undermine still further the trade 
relationship between GB and Northern Ireland). 
 
And crucially, the TCA will be facilitating a smaller and smaller share of total UK trade as the 
years progress. The share of EU markets in UK goods exports has already dropped from 56% 
in 1997 to 45% in 2019 and is set to fall considerably further. The EU share is falling because 
of the EU’s slow growth (less than half the pace of non-EU markets in the last twenty years) 
and because non-EU markets have absorbed more UK goods per unit of growth than EU 
markets (a higher income elasticity). 

Based on long-term GDP growth forecasts for the EU and the rest of the world, we estimate 
the share of UK goods going to the EU could drop to just 36% by 2024. If we also assume UK 
trade deals reduce trade barriers faced by UK exporters in the rest of the world by 3 
percentage points (tariff equivalent), and that non-tariff barriers between the UK and EU 
due to Brexit are about 4% of trade values (and shrink bilateral trade accordingly), then the 
share of UK exports going to the EU might fall to just 33% by 2040 (see Chart 4). 

The reality is that, with the EU running a massive goods trade surplus with the UK, it is the 
bigger winner from the TCA. It also got much of what it wanted in areas like fishing, a 
considerable amount on ‘level playing field’ issues and preserved the Northern Ireland 
Protocol – which for the UK is both economically damaging and constitutionally offensive. 
The UK made a lot of damaging concessions in return for very modest economic returns and 
should not be overly concerned about walking away from the TCA. 
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John Redwood, the Brexiteer MP for Wokingham, has also urged the UK Government to scrap the 
WA: ‘Lord Frost should tell the EU there will be no more EU checks on goods passing from GB to NI 
for NI use. This is internal trade which we will supervise. No need to invoke legal process, just 
enforce the EU’s statement they will respect our internal market’.231  
 
The EU has also been warned against starting a trade war with the UK. Graham Gudgin asks: ‘What if 
the EU took retaliatory actions under the withdrawal agreement?  If these amounted to a trade war 
with tariffs or quotas on a selection of UK exports the UK could survive these. The EU has more to 
lose from a trade war because of the current imbalance of UK-EU trade.  If the EU attempted to use 
other agreements, such as aircraft landing rights, the situation would be more serious, but since this 
would constitute a serious breach between friendly democratic neighbours it sounds too draconian 
to be applicable to a peripheral dispute about tiny amounts of trade on the island of Ireland. 
Number 10 is naturally keen not to get into these deep waters and hence the careful language of the 
Command Paper. It will seek to play this long, but with an Assembly election due in Northern Ireland 
next May, the timescale is not infinite’.232 The EU has a £100bn trade surplus with the UK which is 
largely explained by a systematically undervalued euro relative to sterling, allowing it to dump its 
goods onto UK markets.233 

However, Professor Wyn Grant of the University of Warwick warned that ‘The EU is not going to 
blink first and is prepared to take further legal action and/or impose tariffs on UK exports. Trust has 
broken down between the parties. There are not many options for the UK in terms of retaliation’.234  
He points out that the EU’s exports to the UK are 6% of their total exports (equal to 50% of UK 
imports), while UK exports to the EU are 43% of its total exports.  
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3.4.2 Is the EU becoming a hostile power? 

While the UK has bent over backwards to give settled status to over 6m EU citizens, the 1m UK 
citizens residing in the EU have not been given the same welcome and often had to queue for hours 
to register for a residence document as well as give their fingerprints. This is just one example of the 
EU’s ‘unfriendliness’ if not increasing ‘hostility’ towards the UK for daring to leave the EU. 

Here are some other examples. 

Fishing 

As former Brexit Party Member of the European Parliament Alexandra Phillips points out ‘Nowhere 
is the EU's hostile intransigence clearer than in its absurd demands for our fish’: ‘Under the EU’s 
Common Fisheries Policy, UK fishermen are limited to just over a third of the total catch from their 
own waters. …The UK fleet has declined by about 30 per cent over the past two decades, while the 
EU takes six times more fish from our waters as we do from theirs’.235 The UK wanted an 80% cut in 
EU fishing quotas, but the EU insisted on and won just a 25% cut spread over an ‘adjustment period’ 
of five years. In addition, EU trawlers can still fish in UK waters up to the six-mile limit, while UK ships 
can only fish up to 12 miles from the EU coast. The UK would have the right to completely exclude 
EU boats after 2026, but the EU could respond with taxes on exports of UK fish to the EU or by 
denying UK boats access to EU waters.236  

As an early sign of EU behaviour post-Brexit, France has threatened to cut off energy supplies to 
Jersey if the island does not issue more fishing licences to French trawlers.237 The French maritime 
minister told the French Parliament that ‘France is ready to use retaliatory measures. Regarding 
Jersey, I remind you of the delivery of electricity along underwater cables… even if it would be 
regrettable, we’ll do it if we have to’.238 France has also threatened to block UK membership of the 
EU’s €100 billion Horizon research programme unless Britain grants it more fishing licences. Clément 
Beaune, said ‘The British want access to European programmes, scientific exchanges, research 
funding...they want to participate, we are saying first respect the agreement. We have levers. The 
British need us more than we need them’.239 

Brexit divorce bill 

When the UK left the EU, the UK agreed to pay the EU a divorce bill (or financial settlement) of 
between £35 and £39bn.  This was an act of goodwill – there was no legal requirement to pay a 
penny, as Martin Howe QC has pointed out.240 In July 2021, more than 6 months after we left, the EU 
added £1.8bn to the bill, claiming that the new total was now £40.9bn.  A Downing Street 
spokesman said ‘We don't recognise that figure’. But a European Commission spokesman said the 
new figure was ‘correct and is final and the calculations were made in line with the Withdrawal 
Agreement’. David Jones MP said ‘This is typical of the European Union, pushing this stuff out in a 
bid to up the ante and to stoke animosity’.  
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The EU’s accounts show that the UK will pay £5.8bn to Brussels in 2021.241 The UK was the second-
biggest contributor to the EU budget in 2020, paying a net contribution of £11.1bn (£17bn gross), 
behind Germany’s £16.6bn, but ahead of France at £8bn.242 

Energy 

The WA allows the UK to be removed from the EU’s electricity and gas markets in June 2026 unless a 
new deal is agreed by this date. The date has been set deliberately to coincide with the date that the 
UK must agree a new fishing deal with the EU. Around 8% of the UK’s electricity is supplied by the EU 
via interconnectors under the Channel. The EU said it would limit or withdraw access to its electricity 
and gas market unless a new agreement was made in 2026. Further, there would be annual 
negotiations in order to weaken the UK’s freedom to reduce EU fishing in UK waters.  

The Institute for Government believes that the EU is determined to secure a connection between 
energy and fish going forward: ‘By including annual negotiations on energy from 2026, it would be 
very easy to leverage access to the EU’s energy market in the annual talks on fish – also starting in 
2026. This is just another reason why the UK will likely struggle to take back control of any more of 
its waters in the years to come’.  

Yet Boris Johnson had told MPs at the time the WA was agreed: ‘Under this deal, we have taken back 
control of our waters, and indeed Scottish fishermen from the get-go will have access to bigger 
quotas of all the relevant stocks. Once the adjustment period comes to an end, there will be no limit 
– other than the limits that are placed by the needs of science and conservation – on our ability to 
make use of our marine wealth’.243  

The City of London and financial services 

Since 1 January 2021, the EU has tried to cut off the City of London from providing financial services 
inside the bloc. It has done this by refusing to grant ‘equivalence’ to UK financial services, except for 
the clearing of euro-denominated derivatives on a temporary basis until June 2022. The EU has also 
tried to force firms in the City to relocate in the EU. The EU wants to build up its own financial 
markets and force the UK to adopt its financial services regulations, although it has granted 
equivalence to the US financial regulatory regime.244 UK banks moved assets worth more than 
£1.3trn to the EU and around €6bn of EU share trading shifted from London to the Continent in the 
first trading day after Brexit. In October 2021, the European Central Bank (ECB) pressed UK banks to 
move more individuals and assets to the EU. ECB board member, Édouard Fernandez-Bollo, said that 
‘empty shell institutions are not acceptable in the euro area. Banks must allocate sufficient capital 
and liquidity, as well as an appropriate amount of high-quality resources for risk management, to 
establishments within the banking union’.245 The UK manages around 40% of EU financial assets 
from London on a ‘delegation’ basis and the EU is considering revising its delegation rules to force 
these assets to be moved to the Continent. 

Andrew Bailey, Bank of England Governor, has warned that the EU risked severely damaging 
financial stability by forcing banks to move operations to the Continent and thereby fragment the 
clearing system. He also insisted that the UK must be free to set its own regulations rather than 
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blindly follow those set by the bloc. Chris Cummings, the CEO of the UK Investment Association, 
which represents the UK asset management industry, said: ‘The principle of delegation is the 
bedrock of investment management [enabling the sector] to manage assets from around the world, 
which contributes to growth. [The EU risks losing business] to the US and emerging parts of the 
world [if it tried] to move little bits of business from the UK to inside the EU’.246 However, the EU has 
ignored these concerns.247 

The Lugano Convention 

The Lugano Convention 2007 is an international treaty negotiated by the EU with three members of 
the European Free Trade Area (EFTA), namely, Iceland, Norway and Switzerland. The purpose of the 
Convention is to agree which national courts have jurisdiction in cross-border civil and commercial 
disputes and ensure that judgements taken in such disputes can be enforced across borders, with 
practical implications for issues such as child maintenance in family law and facilitating international 
legal action for smaller companies.248  

After leaving the EU, the UK applied to join the Convention as an independent member. This had the 
support of the EFTA members, but in May 2021, the European Commission rejected the UK’s 
application on the grounds that the ‘Convention is based on a high level of mutual trust among the 
Contracting Parties’ and that ‘the Convention can only be the appropriate general framework for 
judicial cooperation with third countries if that third country signs up to participation in the Single 
Market and to close regulatory alignment with the EU’.  

The UK legal services sector had benefitted significantly from the UK’s membership of the 
Convention since the UK was frequently chosen as the jurisdiction for legal disputes involving 
companies from across the EU.  The EC has called on companies to use EU, rather than UK, law. The 
UK said it would continue to make its case, arguing that there is no requirement in the Convention 
for membership of the Single Market and pointed out the benefits of membership of the Convention 
for ‘families, consumers and businesses on both sides facing cross-border legal disputes in the 
future’.249  

Asylum seekers  

Under the Dublin Convention, the EU Member State in which an asylum seeker first applies for 
asylum is responsible for either accepting or rejecting the claim, and the seeker may not restart the 
process in another Member State.250 The UK left the Dublin Convention on 31 December 2020.  Since 
then more than 17,000 refugees have crossed the Channel in small boats in order to claim asylum in 
the UK. A large number of the Afghan refugees evacuated by France have moved to Calais in the 
hope of crossing to the UK.251 Around 300 refugees have died trying to cross the Channel since 1999.  
 
France has refused to accept the return of any of these refugees.  The EU has also refused to allow 
France to agree a bilateral deal with the UK on refugees, claiming ‘exclusive competence’ on this 
matter and points out that the WA with the UK ‘does not include provisions on asylum and return’  
and ‘for the moment, our focus is on its implementation and we are not considering pursuing further 
negotiations to complement the agreement’.  Yet the EU has a returns agreement with Belarus 
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which was designed to ‘establish procedures for the safe and orderly return of persons who are 
irregularly present in the EU or Belarus’.252 
 
3.4.3  How should the UK respond? 

The WA and TCA are asymmetric deals benefitting the EU and harming the interests of the UK.  For 
example, the EU has tariff-free trade with the UK on goods where it has a huge trade surplus on 
account of the systemically undervalued euro.  The EU also has a stranglehold over the UK on fishing, 
energy, asylum and on State aid (the latter via the NIP).  Yet there is very little in the TCA on services 
where the UK has a trade surplus with the EU.  In particular, there are no chapters on financial and 
legal services and the EU has deliberately tried to impede our trade in financial and legal services by 
refusing to grant equivalence in one case or grant access to the Lugano Convention in the other.  
Why should the UK tolerate this indefinitely? 

According to a Briefings for Britain commentary, the UK does have a number of ‘nuclear options’:253  

The EU has tended to push the UK around in trade talks rather as it does to small nations like 
Switzerland. The media frequently suggest all manner of impediments which the EU can use 
against UK people, transport and trade if it does not get its way. [However, there are] some 
important counter-measures which the UK has in reserve if needed to counter bad 
behaviour by Brussels 

The EU has little compunction about using aggressive tactics and threats to try to get its way 
– either when dealing with the UK or other states. Over the last year the EU attempted to 
bully Switzerland into signing up to a new relationship which would increase EU control over 
the Swiss by abruptly curtailing financial services ‘equivalence’. Creditably, the Swiss 
retaliated and showed that their financial sector had considerable muscle. The EU has also 
exploited African countries, demanding and then abusing rights to fish in their waters in 
return for economic assistance. The EU’s abortive threat to stop food supplies from Britain 
to Northern Ireland was another example and the current threat to halt exchanges of 
security data that could save lives hardly suggests a mature attitude to negotiation. 

An outside observer might wonder why an organisation that behaves in this way would be 
routinely referred to by UK politicians as our ‘friend’ or ‘partner’. The reality is the EU is an 
organisation willing to use extreme and sometimes illegal tactics to put pressure on its 
neighbours. Its arrogance stems from its belief that the size of its Single Market creates a 
seller’s market in trade treaties but perhaps also from a semi-religious belief in the 
righteousness of the Union254 and the sinfulness of anyone who seeks to undermine it or, 
heaven forbid, seek to leave it. It has stalled the Brexit process for years, insisting that 
everything should be done to suit its timetable and preferences. The financial settlement 
and citizens rights were prioritised ahead of a trade agreement and of course the Irish 
border question was settled in the most uncomfortable way for the UK. 

Of course, none of this high-handed bullying behaviour should have been accepted by the 
UK and only a craven attitude from the May Government permitted the EU to get away with 
such a one-sided Withdrawal Agreement. Yes, perhaps the new Johnson administration 
should have torn up more of the WA and binned the Irish Protocol wholesale, but the 
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circumstances of the Benn Act meant that no progress was possible without an election 
victory that radically changed the composition of the Commons. No such victory seemed to 
be possible without an agreement with the EU on the WA and thus the dog’s breakfast of 
the current Protocol was born. 

Fortified by an effective 88-seat majority the Brussel’s bullies have been held off for a year 
and our hope is that this will continue through to either a satisfactory deal or to no deal at 
all. 

The UK has resisted this pressure and has been prepared to respond in kind, where 
necessary. When President Macron suggested that French fishermen would continue to fish 
in UK waters even without a deal, and the fishermen themselves threaten to blockade Calais, 
the UK responded by mobilising naval vessels to prevent fishing in UK waters. Guy 
Verhofstadt responded by saying: ‘Is this really what people voted for? We are your allies 
and partners not your enemies.’ This from the EU politician whose staff were filmed glorying 
in making the UK a colony of the EU. 

Playing hardball with the EU seems to work. The Internal Markets and Taxation Bills 
appeared to concentrate EU minds and remind their negotiators that intransigence has 
consequences. The threat of Royal Navy vessels cutting French nets or impounding their 
vessels appears to have increased their resolve to deal. They have been made to see that 
two can play at the bullying game. 

The EU, of course, knows what steps the UK can take if it wishes but it needs reminding that 
a UK Government is willing to go there. The easiest thing is simply to refuse EU terms and 
trade on WTO terms. Ms von der Leyen may claim that she has the power to grant access to 
the Single Market but her power is limited to applying the EU’s common external tariff and 
insisting on compliance with regulations with which the UK is already fully compliant.  Like 
all EU officials she may view these limited powers as providing privileged access to the 
world’s largest market, but we already know that existing full access to this market leads to 
UK goods exports much smaller in value that the EU gains from access to the smaller UK 
market. 

It seems that a range of British MPs and much of the media need a similar reminder that 
their own country has real bite if push comes to shove. It should not be necessary to list the 
steps the UK could take to persuade the EU to adopt a more sensible attitude towards 
bilateral relations, but as an aid for slow learners here are some possible measures: 

On finance: the UK could end the situation whereby UK-based financial institutions are 
allowed to treat EU Government sovereign debt as risk-free and thus hold unlimited 
amounts without capital charges.255 This treatment is a ridiculous fiction given the recent 
experiences of Greece and Cyprus. A large rise in capital requirements for EU debt could well 
push up borrowing costs for EU Governments given London’s crucial role as a liquidity 
provider. 

The UK could also force all EU banks operating in London to subsidiarise, rather than 
(generously) allowing them to continue to operate as branches. This would be costly for 
them – and makes sense from a UK financial stability perspective in any case. 
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On security: the UK could decide to withdraw remaining military forces from Europe, 
including the Baltics. It could also repeal all EU-derived defence regulations, including on 
procurement – cutting EU firms out of the UK defence market. 

On fishing: the UK could announce a complete ban on EU fishing vessels fishing in the UK’s 
Exclusive Economic Zone, rather than offer generous managed access as the UK is currently 
doing. Among other things, this would give fish stocks – badly mauled by years of EU 
mismanagement – a chance to recover. 

On aviation: most transatlantic flights cross through UK airspace. The UK could make it 
difficult for EU airlines to access this. 

On road haulage: the great majority of freight between the UK and EU is carried by EU 
hauliers. This resulted in part from the deregulation of the EU road freight market. This 
could be reversed over time, improving the market share of UK hauliers. There is also a 
potential case, on environmental grounds, to ban the entry of certain very large and heavy 
EU freight trucks. 

On public procurement: the UK could close public procurement contracts to EU 
headquartered firms without sizeable operations in the UK. It could also ban bids by EU firms 
that are majority state-owned. 

On agriculture: the UK could refuse to recognise any of the EU’s geographical indications, 
which ‘protect’ products like Champagne. 

On Northern Ireland: the UK could announce its own, minimalist interpretation of the 
Northern Ireland Protocol, in which for example the Protocol’s controls on GB-NI trade 
would be almost entirely done away with. 

On migration: a new system could be introduced making work and travel visas for EU 
nationals considerably more expensive. The funds raised could be put towards funding UK 
legacy payments to the EU agreed under the Withdrawal Agreement. 

On tax: the UK could cut its corporation tax rate below the lowest levels in the EU. This 
would have a significant negative impact on Ireland in particular. 

Of course, any attempt at pre-emptive use of such nuclear options would lead to tit for tat 
retaliation, a mutually damaging trade war and years of strained relations. The intention is 
not to go this far but rather to remind all concerned that these options are held in reserve to 
be employed as proportionate retaliation for continued bad behaviour from the EU. The 
media both here and on the Continent always stress the potential problems for the UK from 
EU adoption of similar measures but rarely if ever consider the other side of the coin. The UK 
is a major economic and military power with important international alliances and a 
permanent seat on the UN Security Council. It is not to be trifled with. 

Lord Daniel Hannan goes further and says: ‘If the EU continues to act like a hostile state, the UK 
should treat it as one’. Writing at the height of the EU-AZ vaccine dispute, he said:256 

I had assumed that, once EU leaders got over their pique about Brexit, things would settle 
down. After all, diplomacy is usually shaped by present interests rather than by past 
grudges. As those Eurocrats on whose watch the referendum had occurred were gradually 
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replaced by successors coming fresh to the job, I expected the EU to concentrate on its own 
prosperity rather than entering into a series of needless scraps with its largest customer. I 
was wrong. 

The EU’s rage, like Caliban’s, is elemental. It will last for years, possibly decades, and we 
need to adjust our foreign policy accordingly. I am not talking here of provocations, such as 
Charles Michel’s outrageous claim that the UK is blocking the export of vaccines. Nor am I 
talking about aggressive tweets, or petty diplomatic micro-aggressions or foot-dragging over 
ratifying the trade deal. 

No, I am talking about actions with real consequences, such as the bellicose over-
interpretation of the Northern Ireland Protocol, the refusal to agree to equivalence in 
financial services and, above all, the threat to requisition vaccine supplies. In all these cases, 
the EU cannot hurt Britain without hurting itself; yet it feels compelled to pick fights anyway. 

Some hardline positions were adopted early in the hope that, if Brexit were made 
unappealing enough, Britain might change its mind. Others were taken up during the trade 
talks, so that they might be abandoned in return for British concessions elsewhere. With 
Brexit now a fact, and the trade deal agreed, those rationales have disappeared, but the EU’s 
petulance has not. We need to face the truth that, affronted by our referendum, Eurocrats 
see the very fact of Britain flourishing as a kind of incitement. 

Perhaps we should empathise. Exactly 100 years ago, Westminster was going through a 
similar process of psychological adjustment, struggling to come to terms with Irish 
independence. It took years before Britain accepted inwardly what it had accepted 
outwardly in 1921, namely that it had an independent state next door, rather than a semi-
autonomous protectorate. Irish politicians responded to that foot-dragging by pursuing 
policies that were, if not always anti-British, at least predicated on a desire to be different. 

The British and Irish peoples continued to intermingle and intermarry, and relations 
between individuals and businesses remained warm. But relations between the two states 
deteriorated to the point that, in the late 1960s, Dublin was seriously considering sending 
troops into Northern Ireland. Only in the early 2000s was full cordiality restored. 

Obviously, the parallel is inexact. Britain did not fight a war to break away from the EU, and 
its politicians were in consequence readier to be friendly. I used my final speech in the 
European Parliament to tell MEPs (in French) that they were losing a bad tenant and gaining 
a good neighbour. Boris Johnson, like Theresa May, never missed an opportunity to say that 
he wanted the closest possible relationship, promising that Britain would be ‘the best friend 
and ally the EU could have’. 

Hoping for good relations, Britain did not respond to the EU’s temporary imposition of an 
Irish border by formally withdrawing from the Protocol. It continues to offer equivalence in 
financial services to EU firms, even though the EU denies it to British firms (while granting it, 
in part, to Brazilian, Mexican and Chinese firms). It has made clear that it will not 
retaliate against the EU’s vaccine nationalism by withholding its own supplies – the thing 
that Eurocrats keep falsely accusing it of doing. 

None of this, though, has tempered the EU’s belligerence. There is no way to interpret 
the threat of a vaccine export ban other than as a hostile act aimed at Britain. When the EU 
declared that it would require export licenses, it carefully exempted every neighbouring 
state except one. Its ban would not apply to Iceland or Morocco or Turkey or Belarus – only 
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to the UK. Now, beset by continuing delays, and furious at Britain’s relative success, it has 
escalated further, threatening to commandeer factories, seize lawfully purchased supplies 
and violate intellectual property rights. 

When a neighbour threatens you with wartime measures, you can hardly carry on treating it 
as an ally. The EU’s behaviour over the past year must prompt a reappraisal of our 
geopolitical goals. Such a reappraisal was, in any case, overdue. The relative narrowing of 
Britain’s vision, its peculiar focus on Europe, was a product of the Cold War. For most of the 
past four centuries, we have been a blue-water nation, chiefly interested in trans-
continental commerce, open sea-lanes, and links to distant trading posts and, in time, 
colonies. 

The period between 1945 and 1990 was, in the larger sweep of history, anomalous. We had 
come through the war with a significant military presence in West Germany and, for good 
reasons, we concluded that defending European democracy was a moral imperative and a 
selfish strategic goal. With our treasury empty and armies exhausted, we drew in our 
strength, abandoning Asian and African bases. 

Now, that slow retreat has been reversed. …[T]he Government [has] published its integrated 
review, heralding a pivot away from Europe and towards India and the Pacific. As the PM 
told the House of Commons: ‘The truth is that even if we wished it – and of course we don’t 
– the UK could never turn inwards or be content with the cramped horizons of a regional 
foreign policy’. 

Britain is prioritising its relations with India, applying to join the Pacific trade nexus, the 
CPTPP, becoming an associate member of ASEAN and recalibrating its military and naval 
deployments. All these decisions are laudable in themselves. But the truth is that the EU 
gives us no choice. When, for example, it denies us equivalence in financial services, it forces 
the City to diverge more radically in order to compete. When it throws its weight around 
over Ireland, it makes it hard to justify our investment in the defence of Estonia or Romania. 
When it threatens to blockade our vaccine supply – to repeat, a targeted act of aggression, 
not aimed at any other neighbour – it sets a precedent for more anti-British embargoes, 
whether in the field of energy or raw materials. 

We are thus both pushed and pulled towards a closer relationship with Commonwealth and 
Anglosphere countries. While individual European states might still be considered allies, the 
EU as a whole has chosen instead to be a rival. And, with each year that passes, more foreign 
policy powers are transferred from friendly national capitals to an institutionally unfriendly 
EU bureaucracy. 

Some countries – Australia, say – are so close to us in temperament and outlook that we can 
treat each other’s interests as semi-interchangeable, swapping the most intimate 
intelligence secrets and habitually combining our Armed Forces. At the other end of that 
spectrum are antagonistic states, such as Iran. We need to face the fact that the EU is 
now closer on that spectrum to, say, Russia than it is to Canada. 

One day, good relations will be restored. We can’t ignore our geography, or our long-
standing alliances with individual European nations. But, for now, Brussels does not regard 
us as a neighbour whose economic success will enrich its own peoples, but as a renegade 
province whose wings need clipping. Our response must be to soar higher. 
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Orlando Smith has the following proposals for dealing with the French threats and blackmail 
attempts over fishing:257 

First, the UK should remind France that there is an arbitration mechanism in the Trade and 
Cooperation Agreement for settling disputes, including their dispute over fishing off Jersey, 
and that the parties, the UK and France, are obliged to use this if they can't settle their 
disputes through negotiations.  So if France won't accept the UK's position and if the UK 
won't budge, then France must take the matter to arbitration, which is its only legitimate 
recourse for relief. 

The second thing is that the UK should consider filing its own complaint with the TCA's 
arbitration panel to complain of France engaging in illegal retaliation, such as blocking UK 
participation in the Horizon fund, which France has virtually admitted and threatened, and 
other retaliations in other unrelated areas of UK-France and UK-EU relations because of the 
fishing dispute.  Under the TCA, France's remedies are limited to arbitration.  It is wrong for 
France to engage in collateral retaliation outside of the TCA's arbitration procedures, at least 
unless and until the UK wrongfully defies the arbitration panels conclusions of fact and/or 
law.   

Therefore, the UK should first advise France and the EU to stop the illegal collateral 
retaliation and confine themselves to their remedies under the TCA's arbitration 
provisions.  But if the EU, using its borrowed sovereignty or the France wish to exercise 
either of their sovereign prerogatives to materially abrogate the TCA, then the UK will 
respond according to its sovereign prerogatives, as it believes will best suit its interests, 
which could include the Northern Ireland Protocol.  Since France and the EU are engaged in 
collateral reprisals for a fishing dispute arising under the TCA, they can't be heard to 
complain, if the UK does likewise with the NIP. 

4. Observations on the nature of international law 

Ever since the Brexit referendum and the UK’s decision to leave the EU, there has been much talk 
about ‘breaking international law’.  Indeed, we were told by the EU that triggering Article 50 of the 
2009 Lisbon Treaty was the only legal mechanism for a Member State to leave the EU.258 Anything 
else would apparently have been a breach of international law. This section discusses the nature of 
international law and is based on correspondence with US lawyer Orlando Smith. 

When it comes to domestic law, the matter is clearcut. John Maynard Keynes put it neatly: 
‘[N]othing can preserve the integrity of contract between individuals, except a discretionary 
authority in the State to revise what has become intolerable. …But when great decisions are to be 
made, the State is a sovereign body of which the purpose is to promote the greatest good of the 
whole’.259 

However, the matter is not at all clearcut when it comes to international law, as these observations 
by Orlando Smith make clear: 

The EU claims that if the UK fails to implement the NIP in full, it would be breaking 
international law.  That view arises from an erroneous and naive view of what international 
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law is, which is that it is the same as domestic law.  There isn't any such law, unless there is 
an overlord sovereign; there is only self-interests and power politics.   

Without an overlord sovereign, as the US Government is over the fifty US states, law simply 
doesn't exist.  Therefore, except in the rarest circumstances, such as defeat in war, 
international law isn't law.  It is simply agreements among sovereign powers that they follow 
as suits their interests. Perhaps, certain other agreed international forums, such as the WTO 
and the UN, are capable of internationally binding rules, but that is only against weaker 
states, or when a collection of states ally to form a confederation that enforces an 
agreement on a state that is defying their international rule or their international 
organisation.  But this simply doesn't work against a strategically powerful sovereign, so, 
again, the idea that international law is law, like domestic law is law, is nonsense. 

Now, when international agreements are just and reasonable or customary international 
rules are just and reasonable or international organizations, such as the WTO or UN, are just 
and reasonable in their procedures and actions, states should adhere to their agreements, 
international practice and customs, and obey international organizations.  They should do 
that to keep the peace and order and to promote just and reasonable international law and 
forums, as the means and basis of international order, instead hostility and bellicosity. 

Yet there is no law that requires them to do so, in the sense that a federal or state court of 
competent jurisdiction orders and can compel a natural or juridical person, who is subject to 
its jurisdiction, to obey the sovereign’s law. 

So when your hear officials of the EU saying that the UK Government is violating 
international law, there are quite often talking nonsense, or are simply trying to make some 
argument that the UK Government is doing something wrong by not doing what they want.   

EU Commissioner for Capital Markets Mairead McGuinness has said: ‘You can’t wash your 
hands of an agreement that you shaped and made and signed’.260  This is simply wrong, 
because a sovereign state can wash its hands of its agreements.  Should sovereign states 
generally do that?  No, they shouldn't.  Where sovereigns are at least equal in power, as a 
matter fact, their equal sovereign dignity has no obligation to honour the other sovereign's 
law or even to honour their agreements, if it is contrary to its interests to do so or is 
repugnant to its morality and culture to do so.  That is why in international agreements, 
more than in any other, it is vital that they serve the interests of all parties, because if they 
don't, they shall soon be dishonoured and abandoned by a sovereign to the extent that they 
significantly disadvantage that sovereign's interest.  

If that international law requires the UK to permit the NIP to disrupt its internal market or 
allow EU law to prevail over UK law in NI, then as a sovereign power, the UK isn't obliged to 
suffer any of this, regardless of what the WA might say or how the EU or the ECJ might 
interpret it. 

The US fortunately avoids such nonsense by the US Constitution declaring as a binding legal 
doctrine on the federal government, the states, and all US persons that it alone is the 
supreme law of the land, and the US Supreme Court has held that, as the supreme arbiter of 
the US Constitution, it alone determines what is legal, notwithstanding any treaty, 
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international law, or order of finding of any other state or international body to the contrary. 
In the UK, the Parliament in Westminster is similarly supreme in its acts in the UK, not the EU 
nor the ECJ. 

The EU claims that the NIP cannot be amended. But why?  If I, as a private citizen, do a bad 
contract, I must usually live with it, though not always.  A sovereign nation, however, never 
needs to do that, if it can live with the retaliatory response from the other parties to its 
treaty.  If it can tolerate that retaliatory response, then it can modify its treaty as it likes, and 
do so morally, if its modifications are either just or necessary.  So the UK could abolish the 
trade border in the Irish Sea and insist on a Cody-Thompson Smart Border.  

The other course is for Johnson to simply assert the UK's sovereign prerogative to modify 
the NI Protocol in ways that respect the UK's sovereignty by, inter alia, restoring the Good 
Friday Agreement and the UK’s internal market, as the EU already has assented to in the 
parties’ joint Political Declaration.  I will let you Brits comment on the domestic uproar that 
would follow that.  But, while it doesn't stop the EU from filing an action with the ECJ, it 
ignores and nullifies it, as the only bodies that would have authority over Johnson making 
such an assertion of the UK's sovereignty would be its courts and/or the Westminster 
Parliament.  Would either the UK's courts or its Parliament cut off the supplies of medicine 
and food to Northern Ireland, trash the Good Friday Agreement, subject Northern Ireland to 
EU rule, and re-establish EU suzerainty over the UK's economic affairs, when neither 
international law nor a reasonably interpreted NI Protocol require that? 

International law does not require that the UK honour the WA that would result in economic 
hardship in a region of its territory or that effectively annexes that territory to a foreign 
power, the EU.  That principle, that of the UK's sovereignty, also requires implementation of 
the NIP in a way that honours the UK's sovereignty, protects its internal market, honours 
and performs the Belfast Agreement to meet the expectations of the Unionist and 
Nationalist communities, and, pursuant to that and international custom, operates and 
performs the NIP without the EU. 

So the real concern is how the EU would retaliate in response to a breakdown in 
negotiations over reforming the NIP.  If the EU were considering imposing trade sanctions 
against the UK for not enforcing the NIP in the way it wants, I would not expect that the PM 
withdrawing from the WA or modifying the NIP by legislation or proceeding under Article 16 
or anything else to be a restraining consideration on the EU in its decision on whether or not 
to impose sanctions in retaliation.  The EU will impose such trade sanctions without regard 
to the detail of international law.  The EU's consideration will turn on the expected coercive 
force of its trade sanctions and their effect, especially, on the UK's domestic politics and the 
response of the Biden Administration.  International law really won't come into it. This is the 
actual practice of public international law between states: negotiation, threats, reprisals, self 
interest, and all conducted state-to-state. And treaties and other agreements matter only as 
a matter of self interest, negotiation, and force.  

Boris Johnson can ultimately respond by simply withdrawing from the WA and TCA. That 
would instantly, at the moment of the withdrawal, end the legal authority for trade 
sanctions under those agreements, and trade would revert to the Parties being on WTO 
terms. 

As a final observation on the nature of international law, Ireland, as was mentioned earlier, began to 
disregard and disapply the 1921 Anglo Irish Treaty almost from the start, while Germany effectively 
tore up the 1919 Versailles Treaty in the 1930s. Both countries regarded these international 
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agreements as ‘unequal treaties’ that were imposed upon them.261 The counterparties to the 
treaties were ultimately either unwilling or unable to enforce them. 

5. Conclusion 

The EU’s AZ vaccine debacle shows that the EU is willing to ignore contracts, override contracts and 
attempt to unilaterally rewrite contracts if it suits them.   

It also highlights one of the fundamental problems with the EU.  It is an institution where no one 
takes responsibility because no one can. The members of the European Commission are appointed 
not elected and cannot be fired. Everyone in the EU therefore has delegated responsibility.  Around 
in circles it goes. The buck never stops.  No one takes personal responsibility for any decision. The 
EC, despite pretending to be the government of the EU, has no real power and no police force or 
army to back it up. Further, the European Court of Justice has merely ‘affirmed the primacy of 
European law’262 over Member State law,263 but this has never been confirmed by a treaty between 
Member States. Indeed, both the German and Polish Constitutional Courts have asserted the 
primacy of German and Polish law over EU law.264 Even Michel Barnier, who negotiated the NIP on 
behalf of the EU, is telling French voters as part of his French presidential campaign: ‘We must regain 
our legal sovereignty so that we are no longer subject to the rulings of the European Court of Justice 
or the European Court of Human Rights’.265 So the EU is in reality an empty shell – an illusion.  All it 
can do to compensate for this is to shout loudly and bully everyone who exposes this illusion.  The 
treatment of Pascal Soriot, AZ CEO, and Leif Johansson, AZ Chairman, has been a total disgrace, 
designed solely to divert light away from the total incompetence of the EC over vaccine 
procurement.  

Despite this, the EU knows it has, as one commentator put it, ‘humiliated the UK in the Brexit 
negotiations’.266 It achieved the sequencing of talks: which resulted in a divorce bill of £40bn with 
nothing  in return and which can be increased by £2bn here or £2bn there at a whim of the EC; 
which resulted in the settlement of 6m EU citizens on the UK (10% of our population), while giving 
weak rights to 1m UK citizens in EU countries; which enabled a zero-tariff, zero-quota trade 
agreement on goods (where the EU has a £100bn trade surplus) and virtually nothing on services, 
especially on financial services (we didn’t even trade fish for finance in the TCA); and which resulted 
in the NIP which is deliberately intended to split NI from the rest of the UK, as Martin Selmayr has 
made abundantly clear.267  

For the UK, the NIP was always supposed to be a temporary measure until ‘alternative measures’ 
involving technological smart borders were introduced.  The NIP was signed by the UK in the belief 
that the EU would act in good faith to help develop these measures.  But this was naïve. We should 
have known all the time that the EU would never agree to do this, claiming that the technology will 
never be up to the job.  But we are now trapped in the EU’s narrative that the NIP is for ever and 
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must be ‘implemented in full’ to preserve the GFA. But the reality is that the EU ‘did not even try to 
respect the Good Friday Agreement’ ‒ to paraphrase the EU’s lawyer when it sued AZ. 

Some have some sympathy for the Government’s position. For example, Graham Gudgin:268 

Those who have accused the PM of betrayal over the Protocol have never fully understood 
the difficulties he faced in late 2019 when blocked by Parliament’s Benn Act robbing him of 
any bottom line in the ongoing Brexit negotiations with the EU. He was left in a position of 
having to either drop Brexit (which he had promised to deliver) or to give into EU demands 
for a trade border in the Irish Sea. Understandably he chose the latter but did manage to 
insert a break clause allowing the NI Assembly to drop the Protocol after four years if it 
wished to. 

Insiders say that Johnson was the last to accept this course of action as his advisors 
persuaded him that it was the only way forward. He then appointed the estimable Lord Frost 
to lead the trade negotiations followed by the talks on implementing the Protocol. The EU 
has hated having this tough opponent and yearn for the days of Theresa May and Olly 
Robbins which were much more to their liking (despite having treated them almost as badly 
as they now do Johnson and Frost). 

Others are more critical. For example, Orlando Smith:269  

The UK Government fell into a trap by signing the NIP. It was warned against this by the 
European Research Group and Martin Howe QC, but felt it had to accept this because of the 
Benn Act which made it illegal for the UK to leave the EU without a withdrawal agreement 
and the EU-side insisted that the WA contain the NIP.  The UK Government foolishly thought 
the EU side after the TCA would behave in a reasonable manner and not impede trade 
between NI and GB (as also required by the NIP), but the EU does not do 'reasonable'. The 
term is not defined under EU law (effectively Napoleonic civil code). Instead EU law is based 
on rules strictly defined and implemented.  

Or Dr Timothy Bradshaw:270 

Sun Tzu’s sixth dictum on the art of war is to ‘break enemy’s resistance without fighting’, 
which is precisely what the EU did to Theresa May with her absurd assumption that she was 
dealing with ‘friends and allies’. His seventeenth dictum provides a devastating critique of 
the UK’s response to the ferocious attacks launched at it: ‘Strategy without tactics is the 
slowest route to victory. Tactics without strategy is the noise before defeat.’ The UK has 
never had any coherent strategy in dealing with the EU’s vicious approach to the UK after 
the Brexit vote. At best it did some tactical dancing, such as the empty threat of a no deal 
exit without preparations for it. The EU strategy was plain: to detach Northern Ireland from 
the UK under the pretext of the Single Market, refusing the obvious digital border systems 
available for the Eire/NI customs arrangements. The Good Friday Agreement was and is 
imperilled by the EU aggression, and the USA is helping to break down the trust of Unionists 
in the Province and so regrow the volatile tensions so recently beginning to heal. …. 
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The EU clearly has digested Sun Tzu’s advice with its specious demands that the UK should 
solve the NIP crisis, caused by the NIP itself, by adopting all EU regulation – dictum 39 says: 
‘Build your opponent a golden bridge to retreat across’.  

Finally, and most frighteningly, under dictum 15 we read: ‘He will win whose army is 
animated by the same spirit throughout all its ranks.’ The power of our remainer/rejoiner 
civil service and many MPs in the Conservative Party as well as the other parties is likely to 
prevent Brexit happening rather than a Brino [Brexit in name only] capitulation, however 
cunningly sold to the electorate. The will to stave off the EU war machine is not there, as 
seen in Michael Gove’s total lack of no-deal planning despite this being the greatest fear of 
the EU. And still all we see is some tactical footwork temporarily to obviate the NIP but not 
remove it. In fact government policy on Brexit is all reversible quite easily; no divergence 
from EU regulation has been enacted which makes a decisive break. At the time of writing, 
for example, we read of a further year of EU alignment. Whitehall is doing a great job of 
passive resistance. Mr Gove behind the scenes continues his work towards a deceptive 
Brino, and no doubt hopes to take over from PM Johnson as his administration continues to 
look more and more absurdly incompetent. The international conspiracy against the UK 
includes the Whitehall and Westminster Remainer saboteurs of real Brexit. 

Clear warnings are being ignored.  As one example, EU leaders think nothing of threatening a trade 
war over NI, as they did to embarrass Boris Johnson as he was about to open the G7 meeting in 
Carbis Bay, Cornwall, in June 2021.271 As another, Ewen Southby Tailyour, who spent 32 years in the 
Royal Marines, including six months as a monitor for the EU Monitoring Mission in the Dalmatian 
region of Croatia during the civil conflict period of 1993-94, wrote an account of his experience in in 
Paid to Predict: Duplicity, Deceit and Dishonesty among 'Allies' 272 and concludes: 'Britain should not 
become involved with any more joint European Union commitments. Common European defence 
and common European foreign policies are unworkable and it would be naive to think otherwise for 
there simply can never be significant cooperation among such dishonest, duplicitous, deceitful and 
perfidious European “allies”’. 

The Government needs a strategy for changing the WA and NIP, recognising the true nature of our 
‘friends and allies’ in the EU. 

First, it needs to explain its case better. This is very simple: 

• The UK had every right as a sovereign state to withdraw from the European Union which is 
merely a membership club of other sovereign states and not a sovereign state in its own 
right.  This was not an issue of secession in the conventional sense of this term. 

• The UK agreed to an orderly withdrawal from the EU with a Withdrawal Agreement that was 
intended to lead to a future permanent relationship with the EU involving trade and other 
matters, but which respected UK sovereignty. The plan was not to be tricked into becoming 
a ‘semi-autonomous protectorate’ of the EU ‒ to use Daniel Hannan’s phrase in a different 
context. 

• The Northern Ireland Protocol and other features of the WA ‒ as currently being 
implemented ‒ are incompatible with both the UK’s intentions and with the right of the 
people of NI to consent to the laws, rules and regulations that they have to obey. 
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• The UK therefore has every right, as an independent sovereign power, to suspend and/or 
terminate both the WA and the NIP under Section 38 of the Withdrawal Agreement Act 
2020:273 

38 Parliamentary sovereignty 

(1) It is recognised that the Parliament of the United Kingdom is sovereign. 

(2) In particular, its sovereignty subsists notwithstanding— 

(a) directly applicable or directly effective EU law continuing to be recognised and 
available in domestic law by virtue of section 1A or 1B of the European Union 
(Withdrawal) Act 2018 (savings of existing law for the implementation period), 

(b) section 7A of that Act (other directly applicable or directly effective aspects of the 
Withdrawal Agreement), 

(c) section 7B of that Act (deemed direct applicability or direct effect in relation to the 
EEA EFTA separation agreement and the Swiss citizens’ rights agreement), and 

(d) section 7C of that Act (interpretation of law relating to the withdrawal agreement 
(other than the implementation period), the EEA EFTA separation agreement and the 
Swiss citizens’ rights agreement). 

(3) Accordingly, nothing in this Act derogates from the sovereignty of the Parliament of the 
United Kingdom. 

By contrast, the EU has chosen to add layer upon layer of complexity to implementing the NIP as a 
briefing note to the European Parliament makes clear: EU-UK relations: Difficulties in implementing 
the Northern Ireland Protocol.274 

Second, the Government is not explaining effectively how it is attempting to implement the NIP in 
good faith. It is letting the EU do all the running and allowing allegations of failure to implement and 
lack of trust to go unchallenged when it is the EU that is acting in bad faith.  In doing this, it needs to 
be careful with the language it uses. To illustrate, for the NI Secretary to state that the UK 
Government was ‘breaking international law in a small way’ was the most unwise and unnecessary 
statement any British Government minister has ever uttered in the context of the NIP.  The 
Government cannot break international law, since international law does not exist. Instead, Orlando 
Smith argues that: 275 

the standard for judging whether a state is lawful in its character is whether it honours just, 
reasonable, and mutual beneficial agreements, and fairly tries to resolve problems with its 
international agreements before unilaterally modifying or withdrawing from agreements 
that are harmful to its important interests. But, if the talks collapse, the Prime Minister and 
Lord Frost will have to state clearly why the UK's unilateral actions are intended to honour 
the Good Friday Agreement. As a result, no principle of international law, reason, or justice 
requires the UK to honour the NIP as it is. Such actions are just, reasonable, and legal in the 
context of international law, because the NIP violates the UK's sovereignty in NI, the 
sovereignty of its law in NI, violates the Good Friday Agreement and thereby threatens 
sectarian violence in NI, disrupts the UK's internal commerce within its territory of NI, and 
does all of this unnecessarily because the UK has offered solutions that correct the NIP, 
while protecting the EU’s Single Market. And given the EU's unreasonable rejection of the 
UK’s efforts to offer fair compromise of the NIP, the UK is entitled under international law, 
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custom and practice to exercise its sovereign prerogative to act unilaterally to end the NIP's 
harm and insults to its sovereign interests in NI by modifying it as needed to eliminate that 
harm and those insults, and thereby does so in ways that protect the EU's only legitimate 
interests in NI, which are its Single Market and its Customs Union. 

Third, it should point out to the EU that any retaliatory measures in response to a breach of the NIP 
must be proportionate and reflect the damage to the EU’s Single Market.  This means the damage 
caused by contraband goods crossing the NI-ROI border.  Since the UK Government has put in 
measures to prevent this, the damages are essentially zero. 

Fourth, it should warn the EU that if it does start a trade war over NI, the UK Government will 
retaliate by imposing tariffs on EU exports to the UK on the grounds of a systematically undervalued 
euro, as I discuss in ‘An undervalued Euro harms our trade’.276  

Fifth, it should recognise the importance of public opinion. One of the reasons why the European 
Commission paused its legal action against the UK over the NIP277 on 28 July 2021 was that it was 
‘intensely aware of the political dangers of being seen to come down too hard on the UK over the 
post-Brexit deal’. This was in response to a Redfield and Wilton Strategies poll of 1,500 voters found 
that 45% said they viewed the EU as being the most responsible for the problems, while 31% said 
the UK Government was most to blame.278 

Sixth, the UK must fully secure its energy and food supplies and drastically reduce its current 
dependence on the EU.  For years, Rolls Royce mini nukes have been discussed as one solution to 
the UK's energy problems.279 It would be a complete dereliction of responsibility if the Government 
was still in a position that it was subject to EU blackmail over energy supplies when it came to 
renegotiating the fishing agreement in 2026. 

Seventh, the Government needs to be aware of the risks to the integrity of the whole United 
Kingdom unless the NIP is either implemented in a way that protects the UK internal market equally 
with the EU internal market or the NIP is scrapped. The remarkable thing is that the EU told us all 
along that their plan was to separate NI from the rest of the UK – and by signing the NIP, the UK has 
fallen into the EU’s trap. The potential risks are enormous.  Unionists in NI see the EU’s provocations 
over the NIP and the constant emphasis on the ‘all-island economy’ ‒ that is, on the North-South 
relationship at the expense of the East-West relationship with GB ‒ as a ‘Trojan Horse to bring about 
Irish reunification’.280 The demographic dynamics of NI suggest that Nationalists could win a border 
poll within the next 10 years.281 It would provide a further incentive for Scotland to separate and join 
the EU. This could be followed by Wales – in July 2021, a Welsh Labour Party Cabinet Minister said a 
future independence referendum and the concept of an independent Wales was ‘on the table’.282 
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This would leave England like a stranded whale waiting to be reabsorbed into the EU.  Not even in 
his wildest dreams did Selmayr think he could destroy the whole UK. 

The UK’s negotiating strategy up to now has therefore been little short of disastrous.  This is partly 
due to circumstances and partly due to the efforts of Remainers in Government and the civil service 
trying to sabotage Brexit.  If Gove had not abandoned Johnson in the Conservative leadership 
election in 2016, we would not have had the disastrous Theresa May and Ollie Robbins and their 
attempts to use the ‘Irish backstop’ as a ‘bridge’ to the ‘final arrangement’ with the EU which would 
trap the UK in the EU Customs Union283 – an arrangement which I described as a ‘Boomerang 
Brexit’.284 The extent of their perfidy is revealed in a speech in the House of Lords by Jonathan Caine, 
a former advisor at the Northern Ireland Office, on 13 September 2021 – and reproduced in part in 
the Appendix.  

One thing is clear. Boris Johnson and David Frost cannot back down now and allow the EU to water 
down the Command Paper ‒ not even in the light of concessions such as the EU backing down in the 
‘Sausage War’ and allowing ‘national identity goods’ such as sausages to enter Northern Ireland.  
The EU is offering no more now than the ‘maximum facilitation’ proposal for a post-Brexit customs 
agreement that the UK offered in 2018-19.  The EU turned this down at the time. 

The EU remains quite determined to pressurise the UK Government into implementing the Protocol, 
while dismissing any consideration of ‘alternative arrangements’ – as Article 13(8) of the Protocol 
requires it to do.  One of simplest of these is the frictionless ultra-high-tech 'Smart Border 2.0' 
proposal of Lars Karlsson. The EU even blocked British and Irish customs officials from working on a 
simplified electronic system for managing imports and exports. 
 
This was because the EU does not see the NIP as the way to maintain peace in Northern Ireland, but 
as a tool to coerce the UK into following EU regulations on animal and plant health and on State aid 
in perpetuity. The EU wants to interpret the Protocol in any way it chooses and then force the UK to 
go to the European Court of Justice (i.e., the EU’s own court) for a judgement on whether the EU’s 
interpretation is valid.  This is completely unacceptable.  Any disputes about the Protocol must go to 
independent international arbitration – as would happen in the case of disagreements over the 
Trade and Cooperation Agreement.  
 
Boris Johnson and David Frost must not give way on this critical point. Not only must a revised 
Protocol remove any role for the ECJ, it must also introduce 'Smart Border 2.0' technology at the 
Border. There will never be a proper Brexit otherwise. In addition, there will be constant tension 
over Northern Ireland – with the EU endlessly interfering in our internal affairs.  

Johnson and Frost need to concentrate their minds on the following: 

• The EU wants to make it illegal for lorries to carry chilled meat (now with the exception of 
sausages) from one part of the UK to another, while expecting lorries from one part of the 
EU to be able to carry chilled meat across the GB land bridge to other parts of the EU.  

• The EU is an institution whose origins date back to a conference at the University of Berlin in 
1942, as I explain in ‘Striking Similarities: The Origins of the European Economic 
Community’.285 This explains why the EU today is dominated by Germany and Germany is 
ruthless in promoting its self-interest. As Dominic Sandbrook commented in his valedictory 
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article on Angela Merkel’s 16-year leadership of Germany:286 ‘Under Merkel, Germany has 
become one of Russia’s most important trading partners. Ignoring criticism from her allies, she 
pressed ahead with the Nord Stream 2 pipeline, which will pump natural gas directly from 
Russia to Germany, bypassing the Baltic States, Ukraine and Poland. To many Western 
observers, Nord Stream 2 is a strategic disaster. It leaves Eastern Europe in the cold, makes 
Germany reliant on Russian gas and raises the distant possibility of a future Russo-German 
alliance. All that mattered to Merkel, though, was that it was good for Germany — the same 
principle that explained her indulgence of Hungary’s Viktor Orban. For even as Hungary’s 
authoritarian Prime Minister rolled back human rights, she shielded him from EU censure. The 
reason is obvious. Audi, Mercedes and BMW all have factories in Hungary, relying on cheap 
local labour. And for Merkel, what was good for German carmakers was good for Germany. No 
wonder, then, that a poll this month by the European Council on Foreign Relations found that 
only 35 per cent of Europeans would trust Germany to stand up for democracy and human 
rights, and just 20 per cent to handle relations with Russia’. Yet Remainers still naively regard 
the EU as a ‘peace project’. 

• The ultimate purpose of the NIP is to make the UK increasingly subject to the court of a 
foreign power, namely the ECJ. Irish journalist Tony Connelly’s EU sources have made it clear 
that the EU is ‘pretty open about using Northern Ireland in order to try and keep the UK 
aligned to the EU’s rules’.287 Yet, the powers of that court to determine law in the EU have 
never been approved in a treaty of Member States of the EU. 

Boris Johnson could try one more diplomatic push by building on the lessons learned from the EU-AZ 
fiasco: a ‘cooperative relationship must be found’, ‘open roads run in both directions, and this is why 
we need to ensure that there is reciprocity and proportionality’, the EU ‘has contractual, societal and 
moral obligations to use all its facilities’ to support both peace in NI and the UK’s internal market 
because ‘the contract is crystal clear’ and the EU has ‘no exclusivity or right of priority’ ‒ and, in 
particular, the UK ‘will not be blackmailed’ by the EU, given that the EU’s current position is ‘morally 
untenable’.   

After all everyone makes mistakes, even John Maynard Keynes. He was the lead British negotiator in 
the Bretton Woods Agreement. When he realised that certain text in the final approved draft 
affected the convertibility of currencies under Article XIV contrary to what he had intended, he 
wrote to his US counterpart, Harry White: ‘I still hope that we can, between us, find a way to avoid 
this. Do you not share my feeling that, in the case of a document prepared so hastily as the Final Act 
yet so difficult to amend, it would be a bad and dangerous precedent to seek by subtle 
interpretation to impose any obligation that did not appear, clearly and unambiguously, on the face 
of the document, or which had not been understood or accepted by those who signed it’.288 

Yet, it is very unlikely that the EU will be sympathetic to a similar request to amend the NIP.  The 
Prime Minister should therefore be prepared to throw a French-style tantrum ‒ as France did over 
the loss of a potential $66bn submarine contract following the AUKUS defence agreement between 
Australia, the UK and the US289 ‒ and heed the last words of Sydney Carton before it is too late: ‘It is 
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a far, far better thing that I do, than I have ever done; it is a far, far better rest that I go to than I 
have ever known’.  

Appendix – Lord Jonathan Caine’s speech in the House of Lords on 13 September 2021 

This is an extract from a speech that Lord Jonathan Caine, a former advisor at the Northern Ireland 
Office, gave to the House of Lords on Monday 13 September 2021 in a debate on the Lords 
European affairs committee report on the Northern Ireland Protocol:290 

I played absolutely no part at all in the negotiation of the current version of the Protocol, as 
my time in the Northern Ireland Office came to an end on July 24 2019. 

This was when Mrs May relinquished office. 

I did, however, have what might be described as a walk-on part in some of the discussions 
that formed the backdrop to the previous version of the Protocol.  

I would like to share a couple of thoughts on that which I believe are still relevant. 

First, it always seemed to me that in that crucial period after the triggering of Article 50 and 
in the run-up to what became the joint report of December 8 2017, the UK Government far 
too readily accepted the EU-Irish interpretation of what was required to protect the Single 
Market, prevent a hard border on the island of Ireland and preserve the Belfast agreement 
in all its parts. 

It did so, I regret to say, with very little involvement of the department of state responsible 
for Northern Ireland. 

Indeed, the first time most of us saw the draft of the joint report was on the morning of 
Monday December 4 2017, while the Prime Minister was on the train to Brussels to finalise 
it. 

Our Democratic Unionist confidence and supply partners had been given an oral briefing the 
night before — but, crucially, no text — on the basis of which, Mrs May’s political advisers 
assured her that everything was fine. Well, it took little more than a few seconds to glance at 
the text to see that this could not possibly be the case. 

We were frankly shocked at what we saw. On seeing it, even the then Permanent Secretary 
at the Northern Ireland Office rushed into the Secretary of State’s office and said, “I don’t 
see how the DUP could possibly agree to this”, at which point I added, “I don’t see how the 
Secretary of State and I can possibly agree to this”. 

At a meeting the following day in the Cabinet Room, I stated that the document had every 
hallmark of having been drafted in Dublin, at which point one very, very senior official 
replied, “That’s because it largely was”. 

As a result, as is well known, Mrs May was forced to return from Brussels that day, and there 
then ensued four days and late nights of discussions with the DUP, including my noble friend 
Lord Dodds of Duncairn, and the Commission in an attempt to salvage the situation and 
keep the government together. 
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In classic EU negotiating fashion, we were unable to remove any of the agreed text and 
therefore had to resort to adding language, including paragraph 50, on unfettered access, to 
counter paragraph 49, which contained the dreaded backstop, in an attempt to come up 
with something we could live with. 

Early on the Friday morning, Mrs May did indeed fly to Brussels and sign the joint report. 
Regrettably, the die had been cast and whatever way we tried to present the situation, the 
principle that Northern Ireland would be treated separately from the rest of the United 
Kingdom had been conceded. 

Thereafter, the debate was about how that separate treatment might manifest itself. To me, 
this was a fundamental mistake that has dogged us ever since. 

My second, briefer, point concerns the EU, which, for whatever reason, seems to see 
Northern Ireland through predominantly Nationalist eyes and the 1998 agreement almost 
exclusively through strand 2, the North-South relationship, with everything else subordinate 
to that. 

This was made very clear to me at a meeting with the apparently now Eurosceptic Monsieur 
Barnier in Brussels in June 2018. 

To my astonishment, I found myself having to explain to him that the 1998 agreement did 
not establish Northern Ireland as some kind of hybrid state — half in and half out of the UK 
— that the only choice in the agreement is full membership of the United Kingdom or a 
united Ireland, and that by disregarding the views of the pro-union majority, he risked 
undermining the very stability ushered in by the agreement that he was purporting to 
uphold. 

At that point he rather bizarrely accused me of wanting no deal, to which I had to reply that, 
as a remain voter in the referendum, I wanted to leave in good order, consistent with the 
constitutional and economic integrity of the United Kingdom. 

It was not a very happy encounter, but it did underline the apparent unwillingness of the 
Commission to consider all strands of the 1998 agreement equally. 

As is frequently said in Northern Ireland, and as was just repeated by the noble Baroness, 
Lady Suttie, “we are where we are”. To paraphrase Burke, we need to confront the world as 
it is, rather than how we would like it to be. For my part, I do not doubt the intentions of the 
Prime Minister and my noble friend the Minister [Lord Frost] in agreeing the Protocol in 
good faith, and I do not for a second underestimate the near-impossibility of the 
predicament they found themselves in in the autumn of 2019. 

I also strongly supported the commitments around unfettered access as set out in the 
Northern Ireland Conservative manifesto at the 2019 general election, sections of which I 
drafted. But what is abundantly clear is that, however well-intentioned the Protocol is, in its 
current form it is simply not working, and our report contains many examples to support 
that view. It has disrupted trade, damaged businesses, hit consumers and contributed to 
growing political instability in Northern Ireland. 

It has to change fundamentally, and in this respect I warmly welcome the Government’s 
Command Paper published in July and the approach of my noble friend. 
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We have been told throughout that checks are an essential part of protecting the EU Single 
Market and, as a rules-based construct, the EU’s position is one we all respect. 

However, it seems to many of us that what has been insisted upon is wholly 
disproportionate to the actual risk. Leaving aside the utter absurdity of having to check 
products going from Great Britain to supermarkets in Northern Ireland owned by retailers 
who have no stores outside of the United Kingdom, it has always seemed to me that the 
notion of using Northern Ireland to flood the EU Single Market with illegal produce is 
somewhat exaggerated when one considers the logistical and transportation challenges 
involved. 

To make any money, one would have to be doing it on such a grand scale that it would 
quickly and easily be detectable by any law enforcement or intelligence agency, of which we 
still have an extensive capability within Northern Ireland. 

Therefore, while I accept that some checks might be necessary, they should only be 
proportionate to the risk. 

The Government, our committee and others, including both the Democratic Unionists and 
the Ulster Unionists, have set out positive and constructive proposals as to how such checks 
can be mitigated. After all, the EU has obligations under the laws of international trade and 
treaties it has signed to adopt a proportionate approach to border-related checks and 
control. It accepts in the Protocol that it should ‘impact as little as possible on the everyday 
life of communities in both Ireland and Northern Ireland’. 

I sincerely hope that the EU engages seriously around the alternatives because, as my noble 
friend and the Prime Minister have both made clear, the current situation is not sustainable; 
indeed, it is becoming increasingly dangerous. It is no good Maroš Šefčovič insisting in 
Belfast last week that the Protocol is not the problem but the solution. 

Without urgent remedy, we risk rushing headlong into a full-blown political crisis from which 
the institutions established under the 1998 agreement could take years to recover—if they 
do at all. 

It would, my Lords, be a supreme irony if as a result of EU theological and dogmatic 
interpretation of the Protocol that they insist is designed to protect the 1998 Agreement … 
results in the destruction of that agreement ... an agreement which a number of members of 
this Committee, on all sides, have spent years trying to uphold. 

Common sense and pragmatism, proportionality and an understanding that arrangements 
that do not command widespread consent across the whole community in Northern Ireland 
can never work is needed from the EU now. 

Perhaps the common sense and pragmatism that was in such short supply in early 2016 … 
but which, had it been forthcoming, might have prevented us being in this situation in the 
first place. 

None of this deals with some of the more fundamental constitutional issues thrown up by 
the Protocol ... something to which I hope the committee can turn its attention in its next 
report. 

But it would be a start. 
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